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HUBERT WORK VS. STANDARD OH. COMPANY 1 

I 

a Supreme Court of the District of Columbia 

Standard Oil Company, a Corporation, 

plaintiff, 
vs. 

Hubert Work, as Secretary of the 
Interior, defendant 

United States of America, 

District of Columbia^ ss: 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Bill of com'plairvt \ 

Filed October 9, 1925 

In the Supreme Court of the District of Columbia , 


|No. 44747. In equity 


Standard Oil Company, a Corporation,] 

plaintiff, 

vs. 

Hubert Work, as Secretary of the 
Interior, defendant 


No. 44747. In equity 


To the Supreme Court of the District of CoJ/urrvbicb: 

Plaintiff, Standard Oil Company, states as follows: 

I. Plaintiff, Standard Oil Company, is a corporation duly organ¬ 
ized and existing under the laws of the State of California, having 
its principal office and place of business in the city and county of 
San Francisco, in said State, and brings this action in its own name 
and right because of the maUers and things hereinafter particularly 
narrated. 

II. Defendant, Hubert Work, is a citizen of the United States, a 
resident of the city of Washington, in the District of Columbia, and 
is and ever since the fifth day of March, 1923, has been the Secretary 

of the Interior, and as such is sued herein for things done and 
2 threatened to be done by him or under his direction and 
control with respect to the matters and things next above re¬ 
ferred to. Such matters and things in whole or in part pertain to 
and if permitted to be done as threatened will affect the status of 
and/or title to certain lands, formerly public lands of the United 
States, constituting and designated as the west half (W. and the 
west half of the east half (W. of E. lots five (5), six (6), 

seven (7), eight (8), eleven (11), and twelve (12) in said ea^ half 
(lots 5, 6, 7, 8, 11, and 12 of E. i/4) of section thirty-six (36), town¬ 
ship thirty (30) south, range twenty-three (23) east. Mount Diablo 
base and meridian, all of said lands lying and being within the limits 
of Kem County, in the State of California. The right to all of said 
lands, together with the possession and to the continued possession 
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thereof, is vested in and claimed by this plaintiff, the same having 
b^n acquired by this plaintiff lawfully and completely in the follow¬ 


ing manner: 

III. By section 6 of the act of Congress approved ^larch 18o3, 
entitled ‘‘An act to provide for the survey of the public lands in 
California, the granting of preemption rights therein, and for other 
purposes*’ (10 Stats. L. 244, Ch. CXLV), it w’as provided and 
declared: 


“ That all the public lands in the State of California, whether sur¬ 
veyed or unsurveyed, with the exception of sections sixteen and 
thirty-six, which shall be, and hereby are, granted to the State for 
the purposes of public schools in each township, and with the ex¬ 
ception of * * * the mineral lands, shall be subject to the pre¬ 

emption laws ♦ * ♦ and shall after the plats thereof are 
returned to the office of the register, be offered for sale, after six 
months* public notice in the State of the time and place of sale, 
under tlie laws, rules, and regulations now governing such sales, or 


such as may be hereafter prescribed: * * * ” 


By section T of said act it was further provided: 

“That where anv settlement bv the erection of a dwelling 


3 house or the cultivation of any portion of the land, shall be 


made upon the sixteenth and thirty-sixth sections, before the 
same shall be surveyed, or where such sections may be reserved for 
public uses or taken by private claims, other land shall be selected 
by the proper authorities of the State in I’eu thereof, agreeably to 
the provisions of the act of Congress approved on the twentieth of 
May, eighteen hundred and twenty-six, entitled, &c., &c., and which 
shall be subject to approval by the Secretary of the Interior. And 
no penson shall make a settlement or location upon any tract or parcel 
of land selected for a military post * * *: nor shall any person 

obtain the benefits of this act bv a settlement or location on mineral 


lands.” 


Section 1 of said act (of March 3, 1853) contained provision for 
appointment by the President, by and with the advice and consent 
of the Senate, of a surveyor general for the district or State of 
California: and by 

Section 3 it was provided that said surveyor general should cause 
to be surveved, measured, and marked the 


“base and meridian lines through such points, and perpetuated by 
such monuments as may be prescribed, and also to survey and estab¬ 
lish the other lines of the public lands, * ♦ ♦ Provided, That 

none other than township lines shall be surveyed when the lands are 
mineral or are deemed unfit for cultivation; * * * ” 


Said grant of school land was a self-executing grant in praesenti, 
and no patent, certificate, or other evidence of title is or ever has 
been required or provided to be issued by the United States to the 
State of California or its successors in interest to vest title under 


the terms of said grant. 

Portions of said township thirty (30) south, range twenty-three 
(23) east, M. D. B. & M., to wit, sections one (l) to thirteen (13), 
inclusive, and parts of sections fourteen (14), nineteen (19), thirty 
(30), and thirty-two (32) and all of sections eighteen (18) and 
thirty-one (31) were surveyed in or about the year 1856 by one 
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Brice M. Henry and the plat of said survey duly filed and 

4 approved by the Commissioner of tlie Ceneral Land Office in 
the year 1856. The balance of said township, to wit, portions 

of said sections fourteen (14), seventeen (17), nineteen (19), thirty 
(30), and thirty-two (32) and sections fifteen (15), sixteen (16), 
twenty (20) to twenty-nine (29), inclusive, and sections thirty-three 
(33) to thirty-six (36), inclusive, bein^ all the lands in said town¬ 
ship which had not been surveyed in 1856 as aforesaid, were sur¬ 
veyed and the survey completed on December 20, 1901. The plat 
of the survey was approved by the United States Surveyor General 
on August 1, 1902. It was accepted by the Commissioner of the 
General Land Office on January 26, 1903, and plaintiff is informed 
and believes and therefore avers that title to said section 36 vested 
in the State of California as of said date last aforesaid. The plat 
of th.e survey was filed in the ITnited States local land office at 
Visalia. California, on May 16, 1903. 

IV. By order dated February 28, 1900, the Commissioner of the 
General Land Office directed the re£»‘ister and receiver at Visalia, 
California, to suspend from disposition until further order said town¬ 
ship 30 south, range 23 east, ]\r. D. B. & M., and certain other town¬ 
ships in said order specified. A copy of said order is hereto attached 
and marked “ Exhibit A” and hereby made a part hereof. 

By order dated July 19, 1900, the said order of February 28, 
190(). was “continued for a reasonable time pending inquiry as to 
the true character of the land, which is now in progress.” A copy 
of said order of July 19, 1900, is hereto attached and marked “Ex¬ 
hibit B ” and hereby made a part hereof. 

A special agent of the General Land Office was thereupon 

5 directed to examine and report upon the character of said 
suspended lands. Thereafter the special agent submitted re¬ 
ports on the character of said lands to the Department of the Interior 
and various restorations of said lands were made by the Secretary of 
the Interior. 

By letter from the Acting Commissioner of the General Land 
Office, dated February 11, 1904, and by letter from the Commissioner 
of the General Land Office, dated February 20, 1904, the register 
and receiver of said Visalia land office were advised that the order 
suspending said land from disposition under the agricultural land 
laws was made on account of their alleged mineral (oil) character, 
and that after examination certain of said suspended lands, including 
certain lands in said township 30 south, range 23 east, were relieved 
from suspension, no oil or other mineral having been discovered 
thereon. Copies of said letters dated February 11, 1904, and Febru¬ 
ary 20, 1904, are hereto attached and marked “ Exhibits C and D ” 
and hereby made a part hereof. 

By report bearing date March 22, 1904, the agent designated to 
make an examination of the lands embraced in said order of sus¬ 
pension reported further on the mineral character of said suspended 
lands, recommending that certain of said lands be suspended from 
agi'icultural entr}’, and that others of said lands, including said sec¬ 
tion 36, be relieved from suspension. A copy of said report of said 
agent is hereto attached and marked “ Exhibit E ” and hereby made 
a part hereof. 
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Thereupon b\’ order dated April 5, 1904, the Acting Com¬ 
missioner of the General Land Office relieved said section 
G 3G and said other lands from suspension and determined that 
said section »^G and said other lands were nonmineral lands, 
and plaintitf represents that thereupon the title of the State of Cali¬ 
fornia to said stH'tion was finalh’ determined and settled. A copy 
of said order dated April o, 1904, is hereto attached, marked ** Ex¬ 
hibit F.'' and hereby made a part hereof. 

V. Under the regulations and decisions of the Department of the 
Interior in force at the time of the accej)tance and filing of tlie plat 
showing the survey of said >ecTion tUi. and pursuant to published 
decisions of the courts of tlie United States, a IGtIi or tUJth school 
section was deenietl mineral character or not according to whether 
mineral had been discovered tlien^on or not. It was j^rovided bv the 
regidations of tlie dejiartment of March G. 19().‘i (:i2 Land l)e.-. :59) : 

** Ki le The State will not be permitted to make se](‘ction in lieu 
of land within a school section allegeil to be mineral in character and 
for that reason excepte<l from its grant. wheth(*r I’eturned by the 
Surveyor General as mineral or otherwise, in the absence of satis- 
factory pr(»of th.at the base land was known to be cliiefly valuable for 
mineral at the date when the State's right thereto would have at¬ 
tached. if at all. 'File proof mtist show the kind of mineral dis¬ 
covered upon tlie land and the extiuit thereof, when and by whom 
the discoveries were made. etc., etc. If in any case the proof does 
not clearly show that tlie ’base land was known to contain valuable 
mineral deposits and to be chiefly valuable on account of such de¬ 
posits at tlie date the State's right would have attached thereto, a 
selection in lieu thereof will not lx* }H*rmitted." 

By rea.son of said regulation and others, and of said decisions of 
the Land Office and of the courts of the United States, as this plain¬ 
tiff is informed and believe.s. and therefore avers, the rule that a 
IGth or ^IGth school .section could not be considered to be mineral 
unless mineral had actually been discovered upon the land was a 
rule of property in force at the date of the acceptance and of the 
filing of the survey of said section 'M\: that neither at the date of the 
acceptance or filing of said survey or at any time prior to 1919 
7 had anv mineral of anv kind been known to exist or been 

• ft 

discovered on said land, and that jiursuant to the rules and 
decisions of tlie Department of the Interior the title of the State of 
California atui its grantees to said section 8G became vested in The 
State of California as of the date of the acceptance of the survey 
thereof. 

No oil was discovei’ed in any })ortion of said township 30 south, 
range 23 east. M. 1). B. M.. ])rior to January 2G. 1903. nor was 
there any mineral development in said township prior to the year 
1904 nor at any time prior to 1911-. 

VI. Said section 3G is a portion of the land known as the Elk 
Hills, and no oil was at any time di.scovered in said Elk Hills until 
subsequent to the year 1910. The oil structure of said Elk Hills, as 
determined by explorations conducted subsequent to the year 1910, 
is a separate and distinct .structure in no way related to or connected 
with any other structure and entirely independent of any other oil 
fields. 
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Attached hereto and marked Exhibit G ” and hereby referred to 
and made a part hereof is a true copy of an enlargement of a map of 
a portion of Kem County, showing the location of the McKittrick, 
Sunset, and Kern River oil districts, which map was published by 
the California State mining bureau in the year 1900. No oil wells 
or mineral development existed at any time prior to the year 1904 
on the townships or portions thereof, on which no wells are shown 
on said enlargement of said map. There are also shown on said map 
the lands suspended from entr^^ in the year 1900, as hereinbefore set 
forth, and the lands relieved from suspension in the year 1904, as 
hereinbefore set forth. 


VII. On January 24, 1908, and prior to the purchase of said 
land from the State of California by tlie preaecessors in inter- 
8 est of plaintiff, as hereinafter alleged, the U. S. land office 
at Visalia, California, certified lo the State surveyor general 
of the State of California that there was no adverse claim to that of 


the State of California to all of said section 36. A copy of said 
certificate is hereto attached, marked “ Exhibit H,” and is hereby 
referred to and specifically made a j^art hereof. 

VIII. On the 3rd day of January, 1901. one Alice J. Miller applied 
to the State of California for a certificate of purchase for all of said 
section 36, paying therefor the sum of $160, being the initial pay¬ 
ment required by law upon the purchase of s(!hool lands in the 
State of California. Subsequently, and on tlie 2nd day of July, 
1902, the right, title, and interest of said Alice J. Miller under 
certificate of purchase issued to her pui*suant to said application was 
sold to the State of California for delinquent taxes, penalties, costs, 
and charges, amounting to $3.28, and thereafter, pursuant to said 
tax sale, a deed of her interest in and to said section was made to 


the State of California on the 2nd dav of Julv, 1907, and said deed 
was filed with the surveyor general of the State of California on 
September 28, 1907. 

9 Thereafter, on August 2r)th, 1908, one George Hay and one 

M. AV. Buflington redeemed said section 36 from the sale for 
taxes assessed against Alice J. Miller and pursuant to which said sec¬ 
tion had been sold to the State of California as hereinbefore set forth 
and pui-suant to said redemption said land pursuant to the statutes 
of the State of California in such cases made and provided again 
became subject to purchase from the State of California. 

On August 24th, 1908, said George Hay applied to the State of 
California to purchase 480 acres, being the west half (AA". V^) and 
the west half (AA^ Vo) of the east half (E. A4) section 36, for 

the sum of $1.25 per acre, and certificate of purchase for said 480 
acres was duly issued by the State of California to said George 
Hay on January 5th. 1909, evidencing his right to purchase said 
480" acres in said .section upon completion of payment therefor, as 
required by law. A copy of said application is hereto annexed, 
marked ‘‘Exhibit I,” and is hereby referred to and made a part 
hereof. Thereafter payment of the purchase price of $1.25 per 
acre for said land was made by said George Hay to the State of 
California. On the 29th day of November, 1909, Oscar Sutro, as 
agent for the^plaintiff, purchased from said Hay, for the sum of 
$11,000, said Hay’s interest in said 480 acres. On January 31, 1910, 
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the State of California issued its patent to said Oscar Sutro and 
said Oscar Sutro thereupon deeded said land to plaintiff. 

On August 24th, 1908, Mason W. Buffin<^n applied to the State 
surveyor general of the State of California to purchase lots 1, 2, 
5, G, 7. 8. 11, and 12 in said section 36 in the manner required 

10 by law; and thereafter, and on the oth daj’ of Januar}’, 1909, 
a certificate of puichase was issued to said Buffington evi¬ 
dencing his right to complete the purchase of said lands described 
in his application, for the sum of $1.25 per acre, and to receive 
patent therefore upon completing the payments required by law. 
A copy of the application of said Biiffinirton is hereto attached and 
marked ‘‘ Exhibit J,'’ and hereby referred to and made a pai*t hereof. 
Thereafter payment of the purchase price of $1.25 per acre for said 
land was made by said Mason W. Buffington to the State of 
California. 

On August 21, 1909, said Buffington entered into an agreement 
with one F. J. Carman for the sale to said Carman of said lots 5. 
6, 7, 8, 11. and 12 in said section 36. embracing 158.82 acres for the 
sum of $:hl80.(X), upon the issue of patent therefor by the State of 
California. 

Thereupon the State of California issued its patent dated January 
20. 1910, to said Mason IV. Buffington for said lots 1, 2, 5, 6, 7, 8, if, 
and 12 and bv deed dated Januarv 25, 1910, said Buffinirton deeded 
.said lots 5, 6, 7. 8. 11. and 12 to .<aid F. J. Carman pursuant to the 
contract hereinlxTore referred to. Said Carman thereiqx)n deeded 
an undivided half interest in said lots to (t. O. Fairbank. 

Thereafter on. to wit, Mav 25, 1919, said F. J. Carman and said 
G. O. Fairbank. in consideration of the sum of $100,000 paid to them 
by plaintiff, entered into a contract with plaintiff for the development 
of said portions of said section 36. and for the sharing of the net 
pi'ocoeds of the oil and :ras ]u*oduced P!irsiiant to said development, 
and thereupon, plaintiff entered into (K-cupancw of said 158.82 

11 acres and complied with all the requirements and conditions 
of said contract to be by it kept and performed. 

Plaintiff is, and ever since the 31st dav of Januarv, 1910, has been, 
the owner in possession of said 4S0 acres, to wit, the west half 
(W. VL») iiud Uie we.st half (W. Va) (E- V 2 ) of sec¬ 

tion 36. T. 30 $.. R. 23 E., M. I). B. «}c M.. in Kern County. California, 
which plaintiff as aforesiiid purchased for the sum of $11,000 from 
grantee of the State of California, holding certificate of purchase 
for said land duly and regularly issued on January 5, 1909, by the 
State of California. And plaintiff is, and ever since the 25th day of 
May. 1919. has been, in po.«^session of said 158.82 acres in the east half 
(E. lo) of the east half (E. y^) of said section 36 under and pur¬ 
suant to .said contract of development entered into on May 25, 1919. 
with the successors in interest of grantees of the State of California. 

On August 28. 1918. plaintiff began the exploration of s*aid 480 
acres and commenced the drilling of a well thereon for oil. Oil was 
discovered in .s:iid well on January 5, 1919, at a depth of 2,532 feet, 
and this was the first discovery of mineral on said section 36. There¬ 
after and prior to the year 1921, the date of certain proceedings 
hereinafter referred to, plaintiff drilled and completed on said 480 
acres of section 36 and on said 158.82 acres, under said contract 
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of May 25th, 1919. numerous wells at an expenditure of many hun¬ 
dreds of thousan<ls of dollars, producing therefrom oil and ^s in 
larire quantities. 

Plaintiff and its said airent purchased said 480 acres and acquired 
leiral title thereto, as aforesaid, without notice or knowledge that the 
United States would ever pretend or claim contrary to the find- 
12 in" and record thereof of its own I^and Department that said 
land was known to be mineral land at the time of the accept¬ 
ance or filintr of said survey. Plaintiff developed said 480 acres of 
said land and cTitered upon the performance of stiid contract of 
May 2r)th. 1919. and in that behalf expendexl great sums of money 
on said land, in reliance u|)<)n the act of Congress hereinbefore re¬ 
ferred to granting said land to the State of California and in re¬ 
liance upon the rules and regulations and published decisions of the 
Department of the Interior, and in reliance upon the published de¬ 
cisions of the courts of the I''nited States having jurisdiction over 
sucli matters and in reliance upon the status of said land as non- 
mineral land at tlie date of the acceptance and of the filing of the 
j>lat of survey thereof, and in reliance upon the fact that the mineral 
character of said land at .said dates was unknown, and in reliance 
upon the certificate of the register and receiver of the United States 
Land Office hereinbefore referred to. 

IX. By letter dated January 14th, 1914, the general land office at 
Visalia was instructed by the Commissioner of the General Land 
Office to institute adverse proceedings in respect to said section 86 
upon charges (1) that the land was mineral in character, contain¬ 
ing valuable deposits of petroleum, and (2) that the land was of 
known mineral character at and prior to the survey thereof on 
December 20th, P)01. 

No copies of said charges were served upon nor was any notice 
thereof given to any of the j)arties interested in said section! 86. 

No further action was taken on said charges in the year 1914, or 
thereafter e.xcept as herein .set forth. 

18 Bv letter dated October 12th. 1917, the Commissioner of 
the General Land Office asked for a list of contests pending 
in respect to public lands in California and involving the question 
of the petroleum character of such lands. ■ 

By letter dated November 26th. 1917, the land office at Visalia, 
California, replied to the letter of the Commissioner of the General 
Land Office of October 12th, 1917. referring to the pendency of said 
charges as to the mineral character of said section 36. 

X. No furthei* proceedings were had on said charges directed 
to l>e filed on January 14. 1914, until March. 1921, when by letter 
dated March 2nd. 1921. the Commissioner of the General Land Of¬ 
fice directed the chief of field division in California to advise the 
register and receiver at Visalia. California, of the names and ad¬ 
dresses of all parties interested in said section 86 and to proceed 
with proceedings for the determination of the mineral character 
of said .section. A copv of said letter is hereto attached and marked 

Exhibit K.’- 

In the month of May, 1921, when the General Land Office was 
seeking to revive said proceedings sought to be filed in the year 
1914, application was made to the Secretary of the Interior by 
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plaintiff and other persons interested in said section to exercise 
his jurisdiction to determine that section 36 was a school section, 
title to which was vested in the State, and had been so vested since 
the approval of the survey, and for the dismissal of said charges. 

After the submission of briefs setting forth and discussing the 
matters involved and hereinbefore referred to, the Secretary 
14 of the Interior gave notice on May 28th, 1921. of a hearing to 
be held on ♦fune Stli, 1921. before himself, on the motion 
to dismiss said charges. Due notice of said hearing was given 
to the various persons and de})artments of the United States Gov¬ 
ernment concerned, to wit. to the Department of Justice, the De- 
j)artment of the Xavv. and the General Land Office and to all par¬ 
ties interested in said .'section 3(>. and said hearing was held on said 
June 8th. 1921. 

There were present at the liearing of said proceedings, the Secre¬ 
tary of the Interior, the honorable PL C. Finnev. Assistant Secretary 
of the Interior, lionorable E. H. Ilaminel. representing the General 
Land Office. Mr. E. 1). ('aidwell. Special A.ssistant Attorney General 
for the Department of Justice, repre.senting the U. S. Xavv, Com¬ 
mander H. A. Stuart. api)earing on behalf of the Bureau of Steam 
Enirineerinir. United States Xavv. Mr. Harrv L. Underwood. Solid- 
tor of the Dej^artment of Justice, all repre.senting the Government 
()f the United States and its various departments, and this plaintiff 
and the owners of portions of section 36. repre.sented by their counsel. 
At said hearing the facts in the foregoing paragraphs numbered 
III, IV. V. VII, and VIII set forth, as well as other matters and 
things, were submitted to said Secretary of the Interior, and were 
admitted by the parties present to be true and correct. 

Thereupon the Secretary of the Interior, at the conclusion of said 
hearing, on June cS, 1921. ordered a di.'^mis.'^al of the charges and 
contest tiled. Thereuj)on and on the 9th day of June, 1921. the 
Fir.^t Assi.-tant Secretary of the De})artment of the Interior, directed 
the Commissioner of riie General Land Oflice to order a dismissal of 
said contest. A c-opy of said ordcu* is hei'eto ann(‘.xe<l. marked ** E.\- 
hibit L,'* and is lierebv referred to and specifically made a part 
hereof. 


Thereaftei-. and on tlie 9th dav of June. 1921. the Com- 
IT) missioner of the General Land Office directed the register 
and receiver at Visalia. California, to close the case upon their 
records and to notify all the parlies in interest of the dismissal 
thereof. A copy of said letter is hereto attached, marked Exhibit 
M.’ ' and is hereby referred to and specifically made a part hereof. 

Xo ap})eal or petition for rehearing was (*ver filed in said pro¬ 
ceeding. and the time therefor, under the law and rules of the 
dej)artment, expired long prior to the proceedings initiated June 12th, 
1925, hereinafter referred to. Plaintiff is informed and believes and 
therefore avers that said decision of the Secretary of the Interior, 
on June 8. 1921. is and was a final adjudication and judgment 
respecting a matter within his exclusive jurisdiction. 

Prior to the proceedings hereinbefore referred to before the Secre¬ 
tary of the Interior on June 8, 1921, and in the month of March, 
1921, the Secretary of the Interior recommended to the Attorney 
General of the United States that appropriate action be taken 
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through the courts, looking to the protection of the interests of the 
Government of the United States, pending final action on the charges 
and proceedings filed as hereinbefore cited in 1914, and revived in 
the year 1921. Thereupon in the month of May, 1921, plaintiff 
agi'eed with the Department of Justice to susp)end further develop¬ 
ment of the portion of said section 86 in its possession pending the 
determination of the proceedings on said charges. Thereafter and 
on June 28. 1921. the Department of the Interior, by letter dated 
June 28. 1921. notified the Attorney General of the United States 
of the hearin<r before the secretarv of the Interior on 
16 June 8, 1921. and of the appearance thereat of the transferees 
of the State of California, and of the representatives of the 
Department of Justice, and of the Navy Department, and that after 
consideration of the law and facts involved, the Secretarv had 
directed that the proceedings be dismissed, which order had been 
carried into effect, and that in view thereof, the case had been 
closed. A copy of said letter, dated June 28, 1921, is hereto attached, 
marked ** Exhibit X.*' and hereby referred to and made a part 
hereof. 


XI. Bv letter datevl Mav 8, 1925, the defendant, the honorable 
%■ ^ 

Secretary of the Interior purported to reverse, vacate, and set aside 
the action of the former Secretary of the Interior of June 9th, 1921, 
and pursuant to which the proceedings were dismissed and the case 


closeci, and bv said letter dated Mav 8th. 1925, said defendant, the 
Secretarv of the Interior, directed the register and receiver of the 


Visalia land office to notify the State of California, the plaintiff', 
and others claiming title directlv or indirectlv in or to anv portion 
of said section 86, and to determine upon a date for a hearing. A 


copy of said letter is hereto attached and marked “ Exhibit O and 


is hereby referred to and made a part hereof, this complainant, 
however, not admitting the truth or pertinency of the facts therein 
recited as the grounds for the proceedings therein directed. 

Copy of said letter was forwarded to plaintiff by the register of 
the Visalia land office on June 12th, 1925, and on July 28th, 1925, this 


plaintiff and other parties in interest were notified of the charges 
hereinbefore referred to and were notified to appear and answer said 
charges and to apply for a hearing thereon; otherwi.se said entry 
or claim would be reported to the Commissioner; of the 


17 General Land Office for rejection or cancellation. A copy 
of said notice is hereto attached and marked “ Exhibit P ” 


and is hereby referred to and made a part hereof. 

By letter dated August 4th, 1925, plaintiff filed with the defend¬ 
ant. Secretary of the Interior, a plea in bar to the jurisdiction 
of the Secretary of the Interior to order said hearing and prayed 
that the order for a hearing on the que.stion of the mineral char¬ 
acter of said section be suspended until determination of said plea 
in bar. as appears from said letter of August 4, 1925. Said plea 
was ba.sed upon the matters and things herein set forth, and upon 
other and further grounds. 

Thereafter and by letter dated August IT, 1925, the motion of 
the plaintiff was denied and the defendant. Secretary of the Interior, 
ordered that the hearing ordered by decision of May 8, 1925, should 
proceed. A copy of said letter is attached hereto and marked 
“ Exhibit Q ” and is hereby referred to and made a part hereof. 
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XII. Plaintiff is informed and believes the fact to be and there¬ 
fore avers that by reason of the matters hereinbefore set forth, the 
proceedinjjs and hearings ordered by the Secretary of the Interior 
are not within the power of the Secretaiy of the Interior and con¬ 
stitute a cloud upon the title of this plaintiff to the portions of said 
section owned and occupied by it as aforesaid and will cause 
this jdaintiff irrej^arable damage, for which it has no adequate 
remedy at law. and will tend to harass this plaintiff and to expose 
it to long and vexatious litigation of matters heretofore adjudicated 
and finally determined by the proper officials of the Govem- 
js ment of the Tnited States in the manner provided by law. 
for all of which this plaintiff has no adc(|i!ate remedy at law. 

Wherefore plaintiff prays: 

1. That a writ of subpoena be issued out of this court addressed to 
Hubert Work. Secretary of the Interior, requiring him to answer the 
foregoing bill of complaint. ^ 

2. That this honorable court issue an injunction pendente life 
enjoining the defendant, said Secretary of the Interior, pending the 
determination of tliis cause, from continuing the proceedings di¬ 
rected bv said Secretary of the Interior as hereinbefore set forth 

« • 

regarding the title to the west half and the west half of the east half 
and lots 5. 6. T, N. 11. and 12 of section township 80 south, range 
28 east. M. 1). B. c'c M.. Kern Countv. California, and that a rule to 
show cause why an injunction pendente lite, as aforesaid, should not 
be issued herein be granted; 

8 . That upon the final hearing of this cause, said injunction pen¬ 
dente lite be made permanent. 

4. That plaintiff may have such other and further relief as to the 
court may seem incH't and proper in the premise.s. 

Stand.vri) Oil Comp.\ny, a Corpur.\tion, 
By Oscar Sutro, 

, and McKexney & Flannery, 

Hh Attorney 

PiLLsiu'RY, Madison & SL^nio, 

Of ('ounxel. 


19 District of Coli'Mbia. xs-.* 

(Fear Sutro. being first duly sworn, deposes and says that 
he has read the foregoing complaint and knows the contents thereof; 
that the same is true of his own knowledge as to all matters therein 
set forth excej)t as to such matters as are therein stated on informa¬ 
tion and belief, and that as to those matters he believes it to be true; 
that he is and has been for many years last past the attorney for the 
plaintiff named in the foregoing complaint, and has personal knowl¬ 
edge of and is familiar with the mattei*s therein recited; that he 
makes this affidavit on behalf of the said plaintiff for the reason 
that none of the officers of said plaintiff reside in the District of 
Columbia nor is any one of said officers present in said District. All 
of said officers reside in and are now in the State of California. 

Oscar Sutro. 

Subscribed and sworn to before me this 8th day of October, 1925. 
[notarial seal.] Caesar A. Carballo, 

Xotary Public in and for the District of Colurribia. 
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Exhibit A 


W. E. V. 


Department of the Interior, 

General Land Office, 
Washington^ D. February 1900. 

Address onlv the Commissioner of the General Land Office. 


[Telegram] 


Register and Receiver, 

Visalia, Califoi'nia. 

Suspend from disposition until further orders townships thir¬ 
teen, ranges ten and eleven; fourteen, ranges eleven and twelve; 
fifteen, ranges eleven and twelve; sixteen, ranges twelve, thirteen, 
and fourteen; seventeen, ranges thirteen and fourteen; eighteen, 
ranges thirteen, fourteen, and fifteen; nineteen, ranges fourteen, 
fifteen, and sixteen; twenty, ranges fourteen and fifteen; twenty-one, 
ranges fifteen and sixteen; twenty-two, ranges fifteen, sixteen, seven¬ 
teen, and eighteen; twenty-three, ranges sixteen, seventeen, and 
eighteen; twenty-four, ranges seventeen, eighteen, and nineteen; 
twenty-five and twenty-six, range nineteen; twenty-eight and twenty- 
nine, range twenty; thirty, range twenty-three; twenty-five and 
twenty-six, ranges twenty-six, twenty-seven, and twenty-eight; 
twenty-seven, ranges twenty-seven, twenty-eight, and twenty-nine 
south and east. 

Binger Hermann, Commissioner. 

21 Exhibit B 

1 
I 

493. 492. 
Wl D. H. 


37499-lb. 

N. H. G. P. 


Department of the Interior, 

General Land Office, 
Washington, D. C., July 19,1900. 

Address only the Commissioner of the General Land Office. 
Register and Receixtir, 

Visalia, California. 

Sirs: Suspensions from disposition of certain townships by tele¬ 
grams of February twenty-sixth and twenty-eighth, last, will be 
continued for a reasonable time pending inquiry as to the true char¬ 
acter of the lands which is now in progress. 

These suspensions do not include mineral lands. 

Very respectfully, 

Binger Hermann, Commissioner. 



12 


HUBERT WORK VS. STANDARD OIL COMPANY 


22 


Exhibit C 


X. E.C.F. 


W.O.C. H.G.P. 


Departm ext of the Interior, 

General Land Office. 
Washingta7i, I). C.^ February lU 100 

Address onlv tlie Commissioner of the General Land Office. 

(1227) 


Rk(;istei: and Receivfjl 

Visalia^ California. 

Sirs: By teleirrams •• P ” of February 21 and 28, 11)00, townships 
30 S., ran<re 23 E., and 32 S., 25 E.. M. I). M.. were susj)ended from 
disposition under the agricultural land laws upon allegations that 
.^ame contained deposits of mineral (oil). 

I am now in receipt of a report from a special agent of this office 
who has (‘xarnined tlie SW. sec. 1; sec. 15: XE. and S. 

17: XE. Vi 
R. 23 E.: SE. 

32 S., R. 25 E. 

thereof failed to disclose any oil see])ages. oil springs, surface, or 
other indications of oil or minerals of any kind that would tend to 
warrant the lands being classed as mineial. He reconimends that 
same be relieved from suspension. The statements made in the special 
agent's report are not controverted by the records of this office and 
it would appear that during the period of neai’ly four years, wliich 
has elapsed since said suspension, any persons interested in the 
mineral development of the lands have had ample opportunity to 
exj)lore and develop tlie same. 

23 In view of these facts, it appearing that no oil or mineral of 

any kind lias been discovered u}3on the lands in question, it is 
believed that no good reason exists for the further suspension thereof. 
Accordingly the lands hereinabove described are hereby relieved 
from suspension. 

Make the proper notations upon your records. 

Very respectfully. 


I S. 1^* sections 21. 23. 25, 27. 33. 35. Tp. 30 S., 

sec. 23: SW. ^ j sec. 25: and the SW. Vt see. 27. Tp. 
. M. I). and who states that a careful e.xamination 


J. H. Fimple, 

Assistant C&m/nissioner. (1228) 


24 Exhibit D 

X. E. C. F. H. G. P. 

Department of the Interior. 

General Land Office, 
’Washington^ D. C., Febry/iry 20^ 190 
Address onlv the Commissioner of the General Land Office. 
Register and Receiver, 

Visalia^ California, 

Sirs: Telegram *‘p'’ of February 28, 1900, suspended lands in 
T. 30 S., R. 23 E., M. D. M., from disposition under the agricultural 
land laws, it being alleged that same contain deposits of oil. During 
the month of January, 1904, a special agent of this office examined 
section 29 of said township and reports that he found no oil seep- 
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ages, oil springs, surface, or other indications of oil or minerals of 
any kind upon said section. He recommends that same be relieved 
from suspension. No objection thereto appearing upon the records 
of this office, said recommendation is concurred in and sec. 29, T. 
30 S., R. 23 E., M. D. M., is hereby relieved from suspension. 

Very respectfully, 

W. A. Richards, Commissioner. 

I 

25 Exhibit E 

Department of the Interior 
General Land Office 
623 Butler Bldg., San Francisco, Cal. 

Los Angeles, Cal., March 22, lOOJf. 

Hon. Commissioner, 

General Land Office, 

Washington, D. C. (1231) 

Sir: Referring to your letter N ■' E. G. F.) of December 10, 

1903, directing me to make report based upon the examination here¬ 
tofore made, m}’ knowledge of the lands remaining to be examined, 
and familiarity with the country generally, as to whether, in my 
opinion, there is any necessity for the continuance of the suspension 
of the lands in the Visalia, San Francisco, and Los Angeles land 
districts suspended by your office in 1900, and not reported upon, I 
now have the honor to submit report upon the following-described 
lands: 

Secs. 25 to 36, inch 
Secs. 11, 12, 13, 14, 23,: 24, 25, 
26, 35, and 36. 

Secs. 2 to 1, inch 


(1232) 


Township 

Range 

19 S. 

ir> E., 

M. D. M. 

27 S. 

27 E., 


28 S. 

27 E.. 


28 S. 

28 E.; 


29 S. 

28 E. 

a 

29 S. 

20 E., 

a 

29 S. 

21 E., 

a 

29 S. 

22 E., 

a 

SOS. 

21 E., 

a 

30 S. 

22 E., 

a 

SOS. 

23 E., 

a 

31 S. 

22 E., 

a 

31 S. 

23 E., 

a 

31 S. 

24 E., 

a 

31 S. 

25 E., 

u 

32 S. 

20 E., 

u 

32 S. 

22 E., 

n 

32 S. 

23 E., 

(( 

32 S. 

24 E., 

(( 

32 S. 

25 E., 

(( 

11 N. 

23 W., 

S. B. M. 

11 N. 

24 W., 

a 

11 N. 

28 W., 

cc 

12 N. 

23 W., 

cc 

12 N. 

28 W., 

cc 
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T. 19 S., R. 15 E., is in what is known as the Coalinga oil field 
and is said by a num^r of mining men to be one of the best oil fields 
in the State. So far as I have been able to ascertain, there are 
about 90 producing wells in this township, amon<r them being the 
famous well known as the Blue Goose, w'hich has been in active 
operation for several years and has j^roduced for its owners, I am 
informed, more than a million of dollars. Many wells are now’ 
being bored for oil in this township, nearly all of which, I believe, 
will be large producers. In my opinion it will be w’ell to have all 
the lands in this towmship remain under suspension for the present. 

T. 27 S., R. 27 E., sections 25 and 36, inclusive; I know of no 
wells in these sections, and in my opinion there is no necessity for 
the continuance of the sus}>ension of said lands. 


T. 28 S., R. 27 E.. sections 11 , If 13. 14, 23, 24, 25, 2 f 35, 36: So 
far as I have been able to ascertain, there are 7 wells in sec. 24, 5 
in sec. 25. and 2 in sec. 36. in all of which, it is said, oil has been 
found. Said sections are in wliat is known as the Kern River oil 
field. In my opinion sections 11 , 12 , 13, 14. 23, 26, and 35 should be 
relieved from suspension, but I believe it will be well to have sections 
24. 25. and 36 remain under suspension. (1233) 

T. 28 S., R. 28 E., is in what is know’n as the Kem River oil field. 
There are a great many ])roducing oil wells in the S. of 
27 this township; so far as I have been able to ascertain, 7 wells 
have been bored in the S. V 2 of sec. 19, 1 in the XW. I /4 and 
4 in the S. y> of sec. 20 , 1 in the SW. 21 , about 36 in sec. 

28, and a great many in sections 29, 30, 31, 32, 33, and 34, in all of 
which it is said oil has been obtained. Many of these wells are large 
producers. It is said by mining men w'ho know’ the field well 
that the northern part of this tow’nship is not now considered to 
be of value for its mineral. In my opinion there is no necessity 
for the continuance of the lands in sections 1 to 18, inclusive, but 
think that sections 19 to 36, inclusive, should remain under the order 
of suspension. 


T. 29 S., R. 28 E., sections 2 to 11 , inclusive: These sections are 
also in the Kern River oil field. There are, so far as I can learn, 5 
oil wells in sec. 2, about 92 in sec. 3, about 176 in sec. 4, about 80 
in sec. 5, 13 in sec. 8 , 11 in the XAV. y^ sec. 9,.l in the SW. y^ XW. 
A4 2 in the XAV. 14 XAA^ Ai sec. 11 . In my opinion it 

will be well to have these sections remain under your order of 
sus?:)ension. 


T. 29 S., R. 20 E.: So far as I am able to ascertain, 5 wells w’ere 
bored in sec. 36 and 1 in the XE. Vi of sec. 13, in which only a small 
quantity of oil was obtained. This does not appear to lie a pro¬ 
ductive territory, and in my opinion there is no necessity for the 
continuance of the suspension of the lands in this township. (1234) 
T. 29 S., R. 21 E.: From all I can ascertain 4 w'ells w’ere bored 
in the X. if of sec. 19 and one in the S. % of sec. 7, in which a small 
quantity of oil w’as obtained: one well was bored in sec. 32, 
28 and 2 wells were bored in sec. 31, all of which, I am informed, 
have been abandoned. In my opinion there is no necessity for 
the continuance of the suspension of the lands in this township. 

T. 29 S., R. 22 E.: So far as I have been able to ascertain no w’ells 
have been bored for oil, and in my opinion the lands in this town¬ 
ship should be relieved from further suspension. 
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T. 30 S., R. 21 E., is in what is known as the McKittrick oil field. 
About 40 wells have been bored in this township, in all of which, I 
am informed, oil has been obtained. Said wells are in S. % of sec. 
11. Sections 12 and 13, and lot 73, sec. 14, patented. Several other 
wells have been bored for oil and abandoned. The greater portion of 
the lands in this township are chiefly valuable for agriculture (graz¬ 
ing) purposes, and it is my opinion that all the lands therein, except 
the S. Yo of sec. 11, sections 12 and 13, should be relieved from further 
suspension. 

T. 30 S., R. 22 E., is in the McKittrick oil field. Many wells have 
been bored for oil in this township, some of which are fairly good 
producers. So far as I have been able to ascertain there is 1 oil 
well in sec. 6 and 1 oil well in sec. 7; 6 wells have been bored in sec. 18, 
all of which are said to contain oil; 14 wells have been bored in section 
19, in 11 of which oil was found, and the others (1,235) have been aban¬ 
doned ; 24 wells bored in sec. 20.21 of which are said to contain oil, and 
the others have been abandoned: 1 oil well in sec. 27; 8 wells bored in 
sec. 28, all of which have been abandoned; 17 wells bored in the NE. 
Yi sec. 29, all of which are said to contain oil; 3 wells bored in the 
XAV. Yl 29 and abandoned; 1 well bored in the SW. % sec. 

29 29 and abandoned: 1 well bored in the NE. sec. 30 and aban¬ 
doned; 5 wells bored in sec. 34, all of which are said to contain 

oil. The productive territory appears to be very well known and 
outlined, and in my opinion there is no necessity for the continuance 
of the suspension of the lands in this township, except sections G, 7, 
18, 19, 20, 27, E. Vo sec. 29, and 34. 

T. 30 S., R. 23 E.: Xo wells have been bored for oil, and in my 
opinion all the lands in this township should be relieved from! further 
suspension. 

T. 31 S., R. 22 & 23 E.: Wells have been bored, but I know of no 
successful result, and in my opinion all the lands in these towmships 
should be relieved from suspension. 

T. 31 S., R. 24 E., is not considered to be in a probable oil-produc¬ 
ing territory, and, my opinion all the lands therein should be 
relieved from suspension. 

T. 31 S., R. 25 E., is not considered to be in a probable oil-produc¬ 
ing territory. I know of no oil wells in this towmship, and in my 
opinion all the lands therein should be relieved from further sus¬ 
pension. 

T. 32 S., R. 20 E.: I know of no oil wells in this township, and 
in my opinion there is no necessity for the continuance of the sus¬ 
pension of the lands therein. (123G) 

T. 32 S., R. 22 E.: There are no oil wells in this township, so far 
as I have been able to ascertain, and it is my opinion that all the 
lands therein should be relieved from suspension. 

T. 32 S., R. 23 E.. is in what is known as the South Midway oil 
field. In this township there are, so far as I have been able to 

30 ascertain, about 38 oil wells, 2 of which are in sec. 5, 1 in sec. 
6, 6 in sec. 8, 2 in sec. 9,1 in sec. 15, 2 in sec. 17, 3 in sec. 21, 4 

in sec. 22, 4 in sec. 23, 5 in sec. 25, 7 in sec. 26, and 1 in sec. 27 ; other 
wells are being bored in a few of these sections. In my opinion it 
will be well to have the above-mentioned sections remain under sus- 

24107—26-2 
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pension, and relieve from further suspension sections 1, 2, 3, 4, 7. 10, 
11, 12, 13. 14. 16. 18, 19. 20, 24, and 28 to 36, inclusive. 

T. 32 S.. R. 24 E.: In my opinion there is no necessity for the con¬ 
tinuance of the suspension of the lands in this township, except 
sections 30. 31. and 32. which are thou<rht to l)e in the oil belt. 
From all I can learn 2 wells are bein^ bored for oil in sec. 30, 3 wells 
have been bored in sec. 31. and 1 in sec. 32, in which, it is said, oil 
has been obtained. 

T. 32 S.. U. 'S> E.: I know of no oil wells in this township, and in 
my ojunion all tlie lands therein should l)e relieved from further 
suspension. 

T. 11 X.. R. 23 W.: So far as I have been able to ascertain, 19 wells 
have been l)ored in this township, all of wliich are said to contain 
oil: .>aid wells are in sectioTis 7. 17. 18. 10. and 20. In my opinion 
there is no necessity for (1237) the continuance of the suspension 
of the lands in this township. e.\cej)t sections 7, 17, 18, 19, and 20. 

T. 11 X.. iv. 21 \V.. is in what is known as the Sunset oil field. 

About 70 wells have been bored in this township, in which, it is said. 

oil has lx*en obtained: said wells are in sections 1, 2, 3. 11, 12, 13, and 

16: manv other wells are beinir bored in said sections. Wells have 
• ^ » ' 

been bored in sections 14, 23. and 22, all of which have been aban- 
doneil. In my o])inion there is no necessity for the continu- 
31 ance of the sus])ension of the lands in this township, except 
sections 1. 2. 3. 11, 12, 13. 16. 

T. 11 X.. U. 28 W.: I know of no oil wells in this township, and in 
my o})inion all the lands therein should be relieved from suspension. 

T. 12 X.. R. 23 W.: I know of no producin<r wells in this township, 
and it is my opinion that all the lands embraced therein should be 
relieved from further suspension. 

T. 12 X’.. R. 28 W.: 1 know of no producing wells in this township, 
and it is my oj)inion that all the lands embraced therein should be 
relieved from further suspension. 

Very resj)ectfully. 

(Sg.) E. C. Ryan, 
Special Agents G. L. O. 


32 Exhibit F 

Department of the Interior, 

General Land Office, 

E. C. F. Washingtons D. C.^ Api'U 5, IQOJf.. 

Address only the Commissioner of the General Land Office. 

Register and Recetvter, 

Vhalia, California. 

Sir: By letter of December 10, 1903, a special agent of this office 
was directed to submit report based upon examinations heretofore 
made by him. his general knowledge of the lands and familiarity 
with the country generally, as to whether, in his opinion, there is 
any necessity for the continuance of the suspension of lands in your 
district suspended by this office in February, 1900, on account of 
their alleged oil character. 

I am now in receipt of the agent’s report to the effect that cer¬ 
tain of the lands so suspended are being aeveloped for their deposits 
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of mineral and that numerous oil wells have been sunk which have 
proved to be good producers of mineral. Other townships and 
portions of townships have not been developed at all, for wells 
that have been sunk have proved to be barren. The lands upon 
which he states active mineral development is in progress will be 
allowed to continue suspended, but as to the following tracts where 
no mineral has been discovered it is believed that no good reason 
exists for further suspension. 

According!}’ the lands hereinafter described are hereby relieved 
from suspension. (1240) 

33 Sections 25 and 36, inclusive, T. 27 S., R. 27 E., M. D. M. 
Sections 11, 12. 13; 14. 23, 26, and 35, T. 28 S., R. 27 E., 

M. D. M. 

Sections 1 to 18, inclusive, T. 28 S., R. 28 E., M. D. M. 

All of T. 29 S., R. 20 E., M. I). M. 

All of T. 29 S., R. 21 E., M. 1). M. 

All of T. 29 S., R. 22 E., M. D. M. 

All of T. 30 S., R. 21 E., M. D. M., except S. sec. 11, secs. 12, 13. 
All of T. 30 S., R. 22 E.. M. D. M.. except sections 6, 7, 18, 19, 
20, 27, E. y. 29, and 34. 

All of T. 30 S., R. 23 E., M. I). M. 

All of T. 31 S., R. 22 E., M. D. M. 

All of T. 31 S., R. 23 E., M. D. .M. 

All of T. 31 S., R. 24 E., M. D. M. 

All of T. 31 S.; R. 25 E., .M. D. M. 

Sections 1, 2. 3. 4. 7, 10, 11, 12, 13, 14, 16, 18, 19, 20, 24, 28, 29, 
30, 31, 32, 33, 34, 35, and 36, T. 32 S.. R. 23 E., M. D. M. 

All of T. 32 S., R. 24 E., M. D. M., except sections 30, 31, and 32. 
All of T. 32 S., R. 25 E., M. D. M. 

Make the proper notations upon the records of your office. 

Very respectfully. 

J. T. Macey. Acting Cormnissiorier. 

WPW. 2 

[Here follows diagram marked page 34.] 
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Exhibit H 


United States Land Office, 
Visalia^ Cal.^ January £If,^ 1908. 

This is to certify that I have examined the files, plats, and records 
of this office in relation to all of sec. 36, Tp. 30 S., R. 23 E.,: Mount 
Diablo meridian, and find that there is not any homestead preemp¬ 
tion, or other valid c laim to any portion of said land on file or 
record in this office adverse to that of the State of California, and 
that the plat thereof has been filed in this office more than ninety 
days, viz, since May 16,-1903, and was approved by the United Stat^ 
Surveyor General on the 1st day of August, 1902. 

Geo. W. Stewart, Register. 

Will register please certify and return, and oblige, 

W. S. Kingsbury, 

State Surveyor General. 

By A. W. Sanborn, Deputy. 
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Exhibit I 

APPLICATION TO PURCHASE STATE LANDS 

Location Xo. 5114. Visalia land district. 

State of California, 

County of Kem: 

To the State Survteyor General, 

Sacramento, 

I, George Hay, of Kern Count}’, do hereby apply to purchase the 
land hereinafter described, and in support of my application I do 
solemnly swear that I am by nativity a citizen of the United States, 
a resident of this State, of lawful a"e. That I desire to purchase 
from the State of California, under provisions of title ei^ht of the 
Political Code, the foIlowin< 2 :-described land in Kern County, to wit: 
West, half and west half of east half of section thirty-six, in township 
thirt}’ south. ran<re twenty-three east. M. D. B. & M. (the said west 
half of east of said section beinir also known as lots 3. 4, 9. and 10 
according to the U. S. survey of 1903), containin<r four hundred 
and eighty acres. That there is no occupation of said land adverse 
to any I have." That I desire to purchase the same for my own use 
and benefit and for the use or benefit of no other person or persons 
whomsoever, and that I have made no contract or agreement to sell 
the same.*’ That said land is not suitable for cultivation; that I 
have not entered any portion of any lands mentioned in section three 
thousand four hundred and ninety-four of the Political Code (to wit, 
the unsold portion of the five hundred thousand acres "ranted to 
the State for school purposes, the sixteenth and thirty-sixth ser tions, 
and the lands selected in lieu thereof), which, together with that now’ 
sought to be purchased exceeds® six hundred forty acres, and that 
said land is not timbered land. 

Subscribed and sw'orn to befoi'c George Hay, 

me this 24th day of Auirust, 1908. • Post Office Address, Bakersfeld, 

Otis Bishop. Kern. County, CaJifomia, 

Read your application carefully. 

" If then* is an advers** occupation, then tlie affidavit must state that the adverse 
occupant (privinu his name) has bevn in such occupation more than sixty days since the 
plat was fill'd in the United States I.And Office. 

^ \t the land is suitable for cultivation, then here add “That I am an actual settler 
thereon.” 

If the land is suitable for cultivation, then the area to be here inserted must be 
three hundn^i and twenty acres, otherwise six hundred and forty acres. 

Note. —If the applicant is a female, the affidavit must state “ that she is entitled to 
purchase and hold real estate in her own name.” (Section :i496. Political Code.) 

Lands belon^rinpr to the State which are suitable for cultivation shall be jrranted only 
to actual settlers, and in quantities not exceeding three hundred and twenty acres to 
each settler, under such conditions as shall be prescribed by law. (Constitution of Cali¬ 
fornia, .\rticle XVII. s«‘Ction 3.) 

Any false statement contained in the affidavit provided for in section three thousand 
four hundred and ninety-tive defeats the right of the applicant to purchase the land or 
to receive any evidence of title then'to. and if willfull.v false subjects him also to pun¬ 
ishment for perjury. Timber lands belonging to this State shall be sold for cash only, 
and the surveyor general and register of the State land office must rffake and enforce all 
necessary rules and rt^ulations to prevent the sale of or issuance of any evidence of title 
to any timber land of the State except on payment in cash of the full price fixed therefor 
by law. (Section 3500, Political Code.) 

All applications, under whatsoever act. filed in the office of the surveyor general must 
be retained ninet.v daj's before approval, and must be approved) when there is no con¬ 
flict) by the surveyor general at the expiration of six months, subject, however, to the 
provisions of sections thirty-four hundred and six and thirty-four hundred and seven of 
this code, and all unapproved applications which have been on file over six months, 
wherein the approval has not been demanded, or wherein the contest has not bivn 
referred to court, or a deniand made for an order of reference, as provided in section 
thirty-four hundred and fourtwn of the Political Code, shall be null and void. 

This act shall take effect on the first day of August eighteen hundred and eighty-five, 
and the surveyor general shall give notice to each applicant to be affected thereby by 
sending to said applicant or his attorney, a copy of this act. (Section 3498, Political Code) 
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Exhibit J 


APPLICATION TO PURCHASE STATE LANDS 


Location Xo. 5113. Visalia land district. 

State cf California, 

Coxmty of Kern: 

To the State Sim'EYOR General, 

Sacramento. 

I, Mason W. Biiffin^on, of Kern County, do hereby apply to pur¬ 
chase the land hereinafter descril^ed, and in support of my applica¬ 
tion I do solemnly swear that I am by nativity a citizen of the 
Ignited States, a resident of this State, oi lawful age. That I desire 
to purchase from the State of California, under provisions of title 
eight of the Political Code, the following-described land in Kern 
County, to wit: Lots 1, *2, 5, 6, 7, 8, 11. and 12 in section thirty-six, 
township thirty south, range twenty-three east, M. D. B. & M., con¬ 
taining two hundred twelve and 39/100 acres. That there is no 
occupation of said land adverse to any that I have.”^ That I desire to 
purchase the same for my own use and benefit, and for the use or 
benefit of no other person or persons whomsoever, and that I have 
made no contract or agi’eement to sell the same.** That said land is 
not suitable for cultivation: that I have not entered any portion 
of any lands mentioned in section three thousand four hundred and 
ninety-four of the Political Code (to wit. the unsold portion of the 
five hundred tliousand acres granted to tlie State for school purposes, 
the sixteenth and thirty-sixth sections, and the lands selected in lieu 
thereof), wliicli. together with that now sought to l)e purchased, 
exceeds six hundired and forty acres, and that said land is not 
timbered land. 

Subscribed and sworn to be-1 ,, ttt 
fore me this 24th dav of August. Buffington, 

I Office Adaress^ Bakersfield., 

0TIS Bishop. County, Califorrda. 

Read vour application carefully. ; 

Z. 

38 Exhibit K 

• 

Department of the Interior, ■ 
General Land Office, 
Woshlnyton., March 2, 1921, 

J. H. Favorite, 

Chief of Field Division, 

San Francisco, California. 

My Dear Favorite: Referring to vour letter of Februarv 2, 1921, 
advising status of proceedings directed by this office on January 14, 
1914, involving sections 16 and 36, T. 30 S., R. 23 E., M. D. B. & M.: 

I enclose herewith copy of my letter of even date to the register 
and receiver at Visalia, California, amending the charges. You 


• . t>. c 


[See footnotes in Exhibit I.] 
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will, as suir^rested in the letter to the re<rister and receiver, take 
prompt action to advise the register and receiver of the names and 
addresses of all parties to be served with notice of the proceeding;. 
Ver\’ respectfully. 

Clat Tallman. Commissioner. 
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Exhibit L 
1124774 


DKrAKT.MENT OF TIIK INTERIOR. 

^Vashinf/ton. June 0. 1021. 

Received Jim. 0, 10*21. G. L. O. 

Address onlv the Secretarv of the Interior. 

« « 

The Gommissioner of the General Land Offici::. 

Dear Mr. Commissioner : In 1914 proceedings were directed by 
your office airainst the State of California and its transferees as to 
.secs. 16 and 36. T. 30 S.. R. 23 E.. M. D. M. Xo further action 
apjiears to liave l)(‘en taken in the matter until the latter part of 1920, 
wlien. it havinir been called to the attention of the Commi.ssioner 
of th.e General Land Office, direction was <riven that the proceedings 
he re\*iv(‘d and apjiropriate action taken. 

The transferees of the State of California, representatives of the 
Department of Justice, and of the Navy Department appeared 
l)efoi*e Secretaiy F'all on June 8. 1921. and jire.sented the matter 
orally, whereupon, after consideration of the law and facts involved, 
the Secretary verbally directed that the proceedings be dismissed. 
You are therefore authorized and directed to dismiss the proceedings 
against the State of California and its transferees in re said secs. 
16 and 36. Notify all parties in interest of the dismissal and close 
the case upon your records. 

Bv direction of the Secretarv. 

Respectfully. 

s. E. C. Finney. 

First Assistant Secret am/. 


40 Exhibit M 

F. S. 64229 ‘‘ FS JD Y. Jim. 13,1921. 

lx G. F. D. Inch X-7. * 

Department of the Interior, 

General Land Offtce, 
Washington. June 8. 1921. 

Dismi.ssing Adverse Proceedings 

Reoister and Rnci-nviai. 

Visalia. California. 

Sirs: Referring to letter FS ” of January 14, 1914, and letter 
“ FS ” of March 2, 1921, charging sec. 36, T. 30 S., R. 23 E., 
^r. D. M.. to be mineral (petroleum) in character, I now inclose 
herewith copy of departmental letter of June 9, 1921, authorizing 
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and directing this office to dismiss the proceedings against the State • 
of California and its transferees. 

Yon will therefore close‘the case upon your records and notify 
all parties in interest of the dismissal. 

Very respectfully, 

s. Willi.\.M Spry, Coin , mhsioi \ er . 

G-9. EG. 

I 

41 E.xhibit N 

June 28, 1921. 

Dear Mr. A'ity. General: Under date of March 2, 1921, former 
Secy. John Barton Payne requested of your dept, that appro¬ 
priate action be taken, through the local courts, looking to the pro¬ 
tection of the Government interests pending final action under pro¬ 
ceedings through the local land office at Visalia, California, charging 
sec. 16. T. 30 S., R. 23 E., M. D. M., to be mineral (oil) in substance. 

On June 8, 1921, the transferees of the State of California, repre- 
.sentatives of the Dept, of Justice, and of the Navy Department ap¬ 
peared before Secretary Fall and presented the matter orally, where¬ 
upon after consideration of the law and facts involved the Secretary 
verbally directed that the proceedings be dismissed, which order, 
the Commissioner of the Genl. Land Office advises me. was carried 
into effect by letter of June 9, 1921, to the register and receiver, 
Visalia, California. 

In view thereof, the case has been closed. 

Respectfully, 

F. M. Goodwin, 

Assistant Secretary, 

42 Exhibit O 


FS ” 64229. 


May 8. 1925. 


Prior action of the department vacated and hearing ordered 

Rkc.ister and Receiver. 

United Staie.s Land Ofijce,, 

Vbfalia., California. 

Gentlemen: By letter of the Commissioner of the General Land 
Office dated January 14. 1914, you were advised that from reports 
of a mineral inspector and special agent it appeared that the land 
involved in sec. 36. T. 30 S.. R. 23 E., M. D. M., California— 
*• is mineral in character and contains valuable deposits of petroleum, 
and that this fact was well known in 1901 and 1902, the years during 
which the land was surveyed and the plat of survey was approved by 
the U. S. Surveyor General.*' 

Acting under said reports, the Commissioner of the General Land 
Office in said letter directed proceedings under the circular of Janu¬ 
ary 19. 1911, on the charges— 

** (1) That the land is mineral in character, containing valuable 
deposits of petroleum. 

**(2) That the land was known to be mineral in character at and 
prior to the date of survey, December 20,1901.*’ 

It appears that the papers in the matter were mislaid or misfiled 
and no further action taken until the chief of the field division at San 

5 
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Francisco. California, advised under date of Februarv 2. 1021, that 
the records had been found and ihr.f he.desired certain information 
before iiroceedin^’ further. Thereupon the matter was taken up bv 
the ('’ommissioner of the General Land Office, the latter holcl- 
4'f inir in decision of March 2, 1921, that while the plat of survey 
of tlie lands in que.stion was approved by the Surveyor General 
Auirust 1. 1902, as stated in previous correspondence, the plat was 
not accepted nor approved by the General Land Office until January 
2(>. 19():>. and that under the holding of the Supreme Court of the 
Fnited States in United States v. Morrison (240 U. S. 192) the ri^ht 
of the State would attach, if at all, at the date tlie survey was ac¬ 
cepted and approved by the General Land Office, and not on the date 
of the preliminary approval by the United States Surveyor General. 

Your office was thereujxin directed to proceed in accordance with 
circular of February 26, 1916 (44 L. D. 572), on the charires— 

“(1) That the land is mineral in character, containing valuable 
deposits of petroleum. 

‘‘(2) That the land was known to be mineral in character at and 
prior to date of acceptance of the plat of survey by your office, 
January 26, 190:h'' 

On June 8, 1921, the attorney for the Standard Oil Company of 
California and representatives of others claiming said sec. 36 as 
transferees of the State of California appeared before the Secretary 
of the Interior, and the attorney for the Standard Oil Company 
argued their claim to the land and for the dismissal of the order for 
hearing hereinbefore descTibed. 

At the conclusion of the argument the Secretary of the Interior 
orally dismissed the proceedings, the order being subsequently com¬ 
municated to the Commissioner of the General Land Office and other 
parties in interest in writing. 

44 Februarv 21, 1924. the Congress of the United States passed 

Public Resolution Xo. 6, 68th Congres.s, providing: 

** That the Secretary of the Interior be. and he hereby is, directed 
forthwith to institute proceedings to asseit and establish the title 
of the Ignited States to sections ib and 3(». townshij) 30 south, range 
23 east. Mount Diablo meridian, within the exterior limits of naval 
reserve numbered 1 in the State of California, and the President of 
the United States is hereby authorized and directed to em])loy special 
counsel to prosecute such proceedings and any suit or suits ancillary 
thereto or necessary or desirable to arrest the exhaustion of the oil 
within .said .sections 16 and 36 pending .such proceeding.s.*' 

Since that time the record has been carefully reviewed, and it 
appears that the land in que.stion (sec. 36) was returned as mineral 
bv the survevor who .surveved same in 1901, and whose survev was 
accepted and approved by the Commissioner of the General Land 
Office January 26, 1903. It also appears from the records that on 
March 7. 1903. the State of California offered the land in sec. 36 
as a basis for the .selection of indemnitv .school lands, because of the 
mineral character of siiid .sec. 36. However, on December 18. 1909, 
the said selection was canceled, because of conflict with indemnity 
school-land selection R. and R. 622. 

The township in which this .section is located was withdrawn from 
agricultural entry September 14, 1908, pending classification by the 
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Geolo£^ical Survey: was classified as oil land June 4, 1909, which 
ciassi6cation was approved by the Secretary of the Interior June 7, 
UK)9; was withdrawn from mineral entry by departmental order 
of September 27,1909, pending proposed legislation and the previous 
order of withdrawal ratified, confirmed, and continued by 
45 Executive order of July 2, 1910. Subsequently, by Executive 
order of September 2, 1912, it was placed in naval reserve 

Xo. 1. 

It also appears that the State of California had attempted to 
u'ispose of the lands in said sec. 50 by contract of sale in 1900, which 
contract was sold by the State for deliiuiuent taxes and redeemed by 
tliird parties in August. 19(i8. In Xoveinber, 1909, the contract 
was purchased by the attorney for the Standard Oil Company, 
which company secured a deed from the State covering the same in 
January, 1910. 

Oil and gas have been produced from sec. 56 since the year 1919, 
there being upon the section a large number of producing oil and 
gas wells. Lands in the s<ime township, some of which adjoin sec. 
56. were determined to have been mineral in character and so knowm 
at and p^ior to tlie date of the patent to the Southern Pacific Rail¬ 
road Company in the year 1904 (251 C. S. Xo. 1). 

It will appear from the foregoing recitation that while this land 
wa< returned as minei'al in character by the surveyor in 1902, was 
withdrawn by the United States as mineral land in 1909, included 
in naval reserve in 1912, and has been since 1919 producing oil and 
gas in large quantities, and in spite of the fact that mineral in¬ 
spectors and special agents of the Interior Department reported the 
lands to be mineral in character, and to have been so known at and 
prior to date of accept^ince of survey, in January, 1905, and that 
hearing was twice ordered to determine the issues thus raised, no 
hearing has in fact l)een had or evidence taken >n said matter. 
46. the ])roceedings having been (.iismissed by a former Secretary 
of the Interior on legal argument presented by attorney for 
the Standard Oil Comi)any et ah, unaccompanied by any evidence 
as to tlie character of the land at date of approval of the survey, or 
of any argument on behalf of the (u)vernment of the United States. 

The long-established and general practice of the Department of 
tlie Interior in land matters is that determinations are not made 
either upon reports of special agents or upon the statements of 
parties in interest in controverted matters, but that hearings or 
trials are ordered and held, at w’hich all parties in interest may 
jiresent testimony and where witnesses may be examined and cross- 
examined, as is customary in such proceedings. The facts have not 
been evidently presented before any tribunal and were not before 
the department at the time of the dismissal of the proceedings, as 
above outlined. It is the statutory dutv of the Secretaiw of the 
Interior to determine the character of land as a prerequisite to its 
disposition and as a determination as to whether or not it passed 
under grants like the one in question, or whether, because of its 
mineral character, it was, under the law, reserved to the United 
States for other disposition, as provided by applicable statutes. 
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There are numerous decisions of this department to the effect that 
if the Commissioner of the General Land Office or the Secretary of 
the Interior shall, while the subject matter, i. e.. the land, is within 
his jurisdiction, discover that a previous decision was 
47 erroneous, unlawful, or unjust, he has authority and it would 
be his duty to. uj)on his own motion, review and rwonsider 
the cast* and take such action as is proper and appropi-iate theiein. 
(11) L. D. ‘24 L. I). G4-*2S0: -JG L. I). G4().) 

Congress, by said joint i-csolution of February 21, 11)24. haviiis: 
directed the Secretary of the Interior to institute proceedings to 
assert and establish the title of the T'nited States under said sec. 
S6. T. 1^0 S., R. *21^ E.. it a})pearinir. as li<*reinl)efore reciteii. that the 
land was returned as mineral hv the survevor. that it is alle<re<l bv 
inspectors and special aifcnts of this department that the land is 
mineral in character, and was m) known j)rior to January 2<». 1I)I):L 
date of acceptance of survey, there havinir been no determination 
of the facts with respect to the land or its contents, the action of 
the former Secretarv of the Interior of Juiu* S, 1921. is hereby 
reversed, vacated, and set aside, and a hearing is ordered on the 
^•har"es— 

“(1) That the land is mineral in character, containing valuable 
deposits of j)etroleum and natural "as. 

•^(2) That the land was known to be mineral in character at and 
prior to the date of the acceptance of the plat of survey by the 
General Land Office. January 26, 1903.” 

You will notify the State of California, the Standard Oil Com¬ 
pany. Francis J. Carman. Pan American Petroleum Company, and 
others claiminir title, directly or indirectly, in or to any portion 
of said sec. 3(). liereof. and by agreement of parti(*s. or otherwise, 
determine uj)on a date for hearimr. to he h(*Id at your office. 

Sincerely your.-. 

(Siirned) Hrm:KT Work. 

Srcrefuri/. 




Exit NUT P 


4-018a. 21-90. Au" 1, 19‘2r>. JMO. W. F. H. 
Dep.^kt.mext of the Inteiuor. 

States Land Office. 
Vmi7fa^ California^ July 28. 102o. 


State of 


United States 

vs. 

California : Standard Oil 
Co. of California 






j 


Involvin" section 3G, T. 30 
S.. R. ‘23 E.. M. D. M. 


Mrs. Sidney H. Greeley; 
Frank J. Carman; 
C'harles O. Fairbank; 
Edward L. Doheny; 


Thomas A. O’Donnell; 

Pan-American Petroleum Company; 
Valley Natural Gas Company: 
Associated Oil Company. 


To Standard Oil Co. of Californlv.— 

By authority of the letter of Secy, of Interior “FS” 64229, 
dated May 8, 1925, in the matter of the above-entitled case, vou are 
hereby notified that tlie followiin' charges have been tiled by a 
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representative of the General Land Office against the validity of 
your entry, as described in the caption hereof, to wit: 

‘•(1) That the land is mineral in character, containing ivaluable 
deposits of petroleum and natural gas. 

•‘(2) That the land was known to be mineral in character at and 
prior to the date of the acceptance of the plat of survey by the 
General Land Office, January 26, 1903.” 

You are notified that if you fail to file in this office within thirty 
days of date of service of this notice, a written or printed answer, 
under oath, denvinir each of said charjres. or showing a state of facts 
rendering said charges immaterial, and applying for a hearing to 
determine the truth of said charges and answer, or if 
49 you fail to appear at a hearing applied for, your said above 
entry or claim will be forthwith reported to the Commissioner 
of the General Land Office for rejection or cancellation. 

A copy of said letter “FS” of May 8, 1925, was mailed to you 
on June 12, 1925. 

s. W. S. Huxsakek, Reqhtei\ 

M. 
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1-4S5 

DEPAirrMEXT OF THE IntEUKIR. 

'WAugust 17\ 192o. 


Involving “ FS ” 64229 


Sec. 36, T. 30 S., R. 23 E., M. D. M. 

^lotion denied Aug. IT, 1925. 

Messrs. Pillsburv, Madison & Sutro, 

Stand(U'd Oil Budding^ 

Sail Francisco. Ccdiforni/i. Registered. 
Sir: Inclosed find copy of department decision in above-entitled 
case. 

Respectfully. ^ 

E. C. Finney, 

First AssistatU Secreta.7*y. 


Sec. 36. T. 30 S., R. 23, E., M. D. M. 


Motion for rehearing 


August 17. 1925. 

“FS” 64229. 
Hearing ordered. 
Motion denied. 


Departmental decision of May 8,1925, addressed to the register and 
receiver. United States land office, Visalia, California, reversed, va¬ 
cated, and set aside the prior action of the department and ordered 
a hearing with respect to sec. 36, T. 30 S., R. 23 E. M. D. M., Califor¬ 
nia, claimed by the Standard Oil Company of California, et al., on 
the charges — 

51 ** (1) That the land is mineral in character, containing valu¬ 

able deposits of petroleum and natural gas. 
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(2) That the land was known to be mineral in character at and 
prior to the date of the acceptance of the plat of survey by the Gen¬ 
eral Land Office. January 20. 

T am now in receijvt of a coniinunication from Messrs. Pillsbury, 
Madison Sutro. attorneys for the Standard Oil Company, in the 
nature of a plea in bar to the jurisdiction of the Secretary. 

The questions j-aised ill said jKi])er or motion were all within the 
knowledire of. an<] considered by. the <lepartment ])rior to and at the 
tmie of said decision of May S. ^>2”), and no rea.^on is found to set 
aside, modify, or suspend said dejiartmental decision of May 8, 1925. 

The motion, or 'petition, is accordingly lierebv denied, and the 
heai'in^ oi'dered hy decision of May S. 1925. wdl proceed. 

(Siirned) Hi'iieiit Wokk, Secretary. 
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jfotfO?} for role to s/iofc rmixe 
Filed October 9, 1925 




* 


¥ 


Now come.^ the }Jaintiff. Standard Oil C'ornpany. by its attorneys, 
and upon its swoi-n l)i!I of conqd.aint. with exliibits anne.xed thereto, 
filed herein on the 9tii day of October. A. 1). 1925, moves this hon¬ 
orable court to issue a rule addressed to Hubert Work as Secretary 
of the Interio!'. tlie defendant named therein, commandinir and 
requirinir him, said derendant. IIubc!*t Work. Sec)*etc,rv as aforesaid, 
to show cause, on (u* before a day to be fixed, why an injunction 
pendente lite sliould not is'^ue in said cause as jirayed. 

OSC.MI Sl'TKO. 

McKknxey Ft.axnkuy. 

At tome yx for I'lahtfnj. Oil A oin pahy. 

PinnsHunY. M.M)Ison Si"ri;o. 

Of Oounsd. 




RiA>‘ to x;,on' 'umxr 


Filed October 9. 1925 

* 4c ♦ 4: ♦ * ^ 

This cause having come on to be heard uj)on plaintiffls bill of com¬ 
plaint and accompanying exhibits and plaintiff's motion for a rule 
to .show cause, it is this 9th day of October. A. I). 1925. adjudged and 
ordered that the defendant, Ilubert Work. Secretary of the Interior. > 

show cau.se herein by or before ten o'cha-k a. m. on the morning of I 

Saturday, Octol>er iTth. 1925, why an injunction pendente lite as 
prayed should not be issued herein, provided that a copy of this rule 
to show cause with a copy of plaintilFs bill of comjjaint as filed 
herein, annexed theivto. shall be served upon tlie said Hubert AVork, 
Secretary of the Interior, defendant alx)ve named, by or before the 
expiration of Saturday, the 10th day of October. A. D. 1925. 

W.\LTER I. McCoy. Chief Justice. 
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MarshaTs return 

Served a copy of the within rule & petition on Hubert Work 
personally, 10/9/25. 

PI. C. Snyder, U, S. Marshal, 

F. 

54 Answer of defendant 

I 

Filed October 17, 1925 

* * * « * * I * 

To the Supreme ("ourf of the District of Columbia: 

Comes now Hubert Work as Secretary of the Interior, the de¬ 
fendant herein, and for answer to the bill of complaint and as a 
return upon the order to show cause, issued herein, states as follows: 

I. Answerinir PaniLn-aph I of the bill, this defendant admits the 
same. 

II. Answering Parajrraph II of the bill, this defendant admits 
the same, except that he denies that the ri"ht to any part of the 
lands described in said Paragraph II, together with the possession 
and the right to the continued possession thereof, is vested in the 
plaintiff. The defendant denies that said lands were acquired by 
the plaintiff lawful!}’, and completely, or in any other manner, or 
at all, but alleges the fact to be that the lands described in said 
Paragraph II are now, and at all times, mentioned in the said com¬ 
plaint, have been public lands of the United States. 

III. Answering Paragraph III of the complaint, defendant 

55 admits the same, except that defendant denies that the title 
to section township ‘^0 south, range 2;^ east. Mount Diablo 

base and meridian, in Kern County, State of California, vested in 
the State of California on January 26, 1903, or at any other time 
whatsoever. This defendant denies that at said date or at any 
other time did the State of California acquire any right, title, or 
interest whatsoever in and to the said section 36, for the reason 
that said act of Congress did not convev to the State of California 
any lands which were known mineral lands at the date of the ap¬ 
proval of the survey, and that said section 36 was known mineral 
land at said date, as is more particularly set forth hereafter in this 
answer. 

Defendant alleges that that part of section 3 of the act of Con¬ 
gress of March 3, 1853, quoted in Paragraph III of the complaint 
was specifically repealed by tlie act of July 9. 1870 (16 ,Stat. at 
Large, 217-8), also by section 2406 of the United States; Revised 
Statutes, which expressly extended the public surveys over all min¬ 
eral lands. 

IV. Answering Paragraph TV of tlie complaint, the defendant 
admits the same, exce])t that he denies that by order dated April 5, 
1904, or at any other time, the Acting Commissioner of thei General 
Land Office determined that said section 36 was nonmineral lands, 
or that the title of the State of California to said section was thereby 
finally determined and settled. Defendant alleges that said order 
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of April 5, 1904. was not an adjudication of its nonmineral character 
nor did it even raise a })resumption as to that fact. It merely 
restored section 3() to its prior status as public land, and any claimant 
thereto would still be under the burden of makin<r positive proof as 
to its character. 

V. Answerin" Parairraph V of the complaint, this defendant 

denies the* same and every part thereof, except as hereinafter 
o() s|)ecitically admitted. Defendant admits that the regulations 
of the Department of the Interior in force on March 6. 1903, 
were publi.slied in volume 3*2, Land Decisions, pajie 39, and rule 2 
thereof is set forth in Parairraph V of the complaint. Defendant 
denies that said rules have any materiality or apj)licatinn to i)Iain- 
tiff's claim to said section for reasons liereinafier set forth. 
Defendant is inform(*d and believes and therefore alleires that while 
there were no workinL^*' or oil wells upon said sei-tion 3)() and no 
minerals had !)een «liscovered or exj)o.''ed or were physically visil)Ie on 
said land on the date “f the acceptance of th(‘ stirvey of said s(‘ction. 
to wit. on Jamiarv 2(h 1903. nev(*rtheless the irooloirica! formations, 
physical conditions, and other indications apparent upon said section 
30 and tlie adjacent land> at said time were of such a character as to 
disclose the fact that said section 30 was mineral land and con¬ 
tained oil in such <iuantitv and of such oualitv as would render its 
extraction profital)le an<l justify exjnuulitures to tliat end. 

Defendant has no knowledge or information concerninir the truth 
of the allegations set forth in the last ])araL^raph of j)ara^raph num- 
lx'!‘ed V of the <-om})laint and therefore denies the same. 

Defendant alleires that this court has no jurisdiction to c-onsider 
or determine any (juestions as to the mineral or nonmineral character 
of said section 3(>. as the determination of such (piestions is exclu¬ 
sively within the ju-ovince of tlie De]>artment of the Interior. 

VI. Defendant denies upon information and belief the allepitions 
of the first ])araLrraph of said Parairraj)]i VI of the complaint, except 
that he admits that section 3,(*) is a portion of the land known as the Elk 
Hills. Defendant alleires furtlier that said section 3G is practically 

on the crest of a "eolo^ic anticlinal structure, which structure 
57 was in January, 1903, clearly established by the geological 
formations, physical conditions, and other indications appar¬ 
ent upon said section 3G and the adjacent lands and were of such a 
character as to disclose the fact that said section 3G was mineral land 


and contained oil in such (piantity and of such quality as would 
render its extraction ])rofitable and justify expenditures to that end. 

Defendant has no knowledge or information concerning the truth 
of the allegations in said paragrapli IV of the complaint, relating 
to the map attached tliereto and marked as ** Exhibit G defendant 
therefore denies said allegations and each of them, except that he 
does admit that said Exhibit G shows a portion of the lands sus¬ 
pended from entry in the year 1900 and those relieved from suspen¬ 
sion in the year 1^4, as alleged in the complaint. 

VII. Answering paragraph VII of the complaint, this defendant 
admits the same, but alleges the facts to be as follows, to wdt: 

This certificate of the register was not and could not be a determi¬ 
nation of the character of the land nor of the question as to whether 
the State of California or any other claimant had or could acquire 
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title thereto. The register and receiver have no authority under the 
law to finally determine the character of the land or the rights of 
parties and can only recommend or make preliminar}' finding sub¬ 
ject to review, whether appealed from or not, by the Secretary of 
the Interior. Such certificate was not and could not be binding upon 
the United States nor this defendant. It was a statement or cer¬ 
tificate as to the condition of the records of his office and intended to 
show that as to this particular land there was no homestead, 
oS })reemption, or other valid filing shown upon his records af¬ 
fecting this particular section. 

VIII. For answer to paragraph VIII of the complaint, de¬ 
fendant on information and belief admits the allegation or said para- 
gi*aph, except as hereinafter stated. Defendant denies that the State 
of California had at any time mentioned in the complaint, or at all, 
any right, title, or interest, whatsoever, in and to said section 36, or 
that it could or did lawfully sell or contract to sell the same or any 
part thereof to Alice J. Miller. (leorge Hay. M. W, Buffington, or 
any other person, firm, or corporation, whatsoever, or that it could 
or did lawfullv tax said lands or anv interest therein under anv 
alleged contract with Alice J. Miller, or otherwise. Defendant de¬ 
nies that said (h‘orge Hay and M. W. Buffington or anyone else 
could or did lawfullv redeem the lands in said section 36 from sale for 
taxes assessed against Alice J. Miller, and denies that the State of 
California could or did lawfullv sell or convey anv valid interest, 
whatsover. in or to section 36 or in or to any part thereof to George 
Hay, M. AV. Buffiington, F. J. Carman, G. O. Fairbanks, Oscar Sutro, 
or the plaintiff herein or that any of them acquired any valid or legal 
interest in and to the lands in said section 36 or any part thereof. 
Defendant denies that the plaintiff is now or at any time has been 
the owner of the W. Va E. of said section 

36, but admits that plaintiff has been in possession of the same since 
Januar\\ 1910, and likewise plaintiff' has been in possession of 158.82 
acres in the E. Va E. i/a section since May, 1919. 

Defendant has no knowledge or information concerning the truth 
of the allegations of this paragraph regarding the consideration 
59 paid by the plaintiff and the other persons mentioned therein 
in their various attempted purchases of interests in lands in 
said section 36 and therefore denies the same. 

Defendant has no knowledge or information concerning the truth 
of the allegation that mineral was first discovered in an oil well 
drilled by plaintiff on said section 36 on January 5, 1919, but alleges 
that said section was in fact known to be mineral land on January 
26, 1903, the date of the approval of the survey of said section. 

Defendant denies the last paragraph of said paragraph VIII and 
every part thereof, except the allegation that plaintiff has spent 
large sums of money in development work upon said section 36. 
Defendant denies that the claim of the United States to the lands 
in section 36 is in any way ‘‘ contrary to the finding and record 
thereof of its own Land Department.” Defendant denies that the 
Land Department of the L^nited States has ever determined or 
adjudicated the known mineral or nonmineral character of said 
lands in section 36 as of the date of the approval of the survey 
thereof. 
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IX. For answer to paragraph IX of the complaint, this defendant 
admits the same. A copy of the letter of January 14, 1914, from 
the Commissioner of the General Land Office instructing the register 
and receiver at Visalia to institute adverse proceedings against said 
section 36. is attached hereto and made a part hereof, marked 

Exhibit !.'■ 

X. The defendant on information and belief admits the allega¬ 
tions in the first three paragraphs of paragraph X of the complaint, 
but defendant is informed and believes and therefore alleges that the 

notice of the hearinjr of June 8, 1921. indicated that said hear- 


60 ing was to be simply an informal proceeding for the purjjoseof 
listening to the legal argiunent of the attorney for plaintiff UT-ion 
his request for a dismissal of the charges against said section, and not 
for the purpose of taking or considering evidence upon any question 
of fact as to the mineral or nonmineral character of said section 36. 


in January, 1903: that none of the persons in the employ of the Gov¬ 
ernment. named in the complaint as present at said hearing, was 
informed or understood that evidence on said question of fact was 
to be presented or considered: and that no competent or legal evi¬ 
dence whatsoever, as to said fact, was presented or considered at said 
hearing, but simply the informal, unsworn statement of plaintiff's 
attorney and his argument. No argument supporting the Govern¬ 
ment's position and no presentation of its claim was had. and there 
was no adjudication of the (juestion of fact. The complete record of 
the proceedings at said hearing is attached hereto and made a part 
hereof and marked Exhibit 2,'' from which it will be seen that the 


decision of Secretarv Fall dismissing the charges against said stn*- 
tion 36 was erroneous, unlawful, and tinjust in that the same was not 


based upon any evidence taken on the cpiestion of fact in accordance 
with the established rules and practice of the Department of the 


Interior, nor upon any argument upon the facts so ascertained, and 
in that said decision was based upon a mistaken view of the law. 


to wit. that the land in question had been theretofore adjudicated 
as n(;nmineral by the Department of the Interior, whereas in fact 
no such adjudication had been made. 

That neither the Attorney (umeral's office, the Navy Department, 
the Department of Justice, or an}* of the officials or employees of the 
sair.e. who may have been present at said hearing, had any authority 
to represent, nor did they re))resent, the United States in 
61 the decision of any (questions of fact relating to the known 
mineral character of said section 36. for the reason that the 


decision of said questions 


is exclusively within the jurisdiction of 


the Department of the Interior. 

Defendant on information and belief denies that at said hearing 


any admissions were made or intended to be made by any repre¬ 
sentative of the Government concerning questions of fact as to the 
known mineral character of said section 36 in January, 1903, but 


that any admissions made at said hearing as alleged in the complaint 
related solelv to the facts disclosed in the official files and records 


of the Department of the Interior. 

Defendant denies that the decision of the Secretary of the Interior 


of June 8, 1921, is or was a final adjudication and judgment respect¬ 
ing a matter within his exclusive jurisdiction. Defendant further 
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alleges that said decision was not and did not purport to be an 
adjudication and judgment of the known mineral or nonminerai 
character of the lands in said section 36 as of the date of the 
approval of the survey thereof or at all; that the said decision was 
unlawful, erroneous, and unjust, and was therefore subject to review* 
and revei-sal by this defendant. 

XI. Defendant admits the allegations of paragraph XI of the 
complaint, except that defendant alleges that he not only “ purported 
to reverse, vacate, and set aside'' the action of the former Secretary 
of the Interior of June 9. 1921, but that he actually did reverse, 
vacate, and set aside said action. 


XII. For answer to paragiaph XII of the complaint, this de¬ 
fendant denies the same and every part thereof, particularly denies 
that plaintiff will suffer any irreparable damage if the injunction 


prayed for is not granted. 

For a further and affirmative answ'er upon the issues raised 


by tlie bill of complaint herein, this defendant alleges as 


follow's: 


XIII. That tlie lands described in the complaint, to wdt, the w*est 

half (AV. and tlie west half of the east lialf (W. V 2 D- V 2 ) 

and lots five (;>), six (6), seven (7), eight (8), eleven (11), and 
twelve (12) in said east half (lots 5, 6, 7, 8, 11, and 12 of E. 

of section thirty-six (36), township thirty (30) south, range tw*enty- 
three (23) east, Mount Diablo base and meridian, all of said lands 
lying and being wdthin the limits of Kern County, in the State of 
California, are now and at all times mentioned in the complaint 
haye been public lands of the United States, and that the same are 
now* and at all times have been w'liollv and exclusively w*ithin the 
jurisdiction of the Department of the Interior, of w*hich said de¬ 
partment this defendant is the Secretary, and he makes this answ*er 
in his official capacity and under his official authority and duty as 
such Secretary of the Interior of the United States. 

XIV. The Department of the Interior has the sole and exclusive 
jurisdiction and authority and is charged w*ith the entire responsi¬ 
bility for the determination of tlie mineral or nonmineral character 
of ail public lands. The act of Congress approved March 3; 1853, 
entitled An act to provide for the survey of the public lands in 
California, the granting of preemption rights therein, and for other 
purposes,-' referred to in paragraph III of the complaint, did not 
pass title to the State of Colifornia of any lands for school pur¬ 
poses whicli were know’n to be mineral at the date of the ap- 

63 proval of the survey of the same. The Department of the In¬ 
terior has never passed upon nor determined the mineral 
or nonmineral character of the lands in said section 36. The lands 


in said section 36, together w*ith the other unsurveyed lands in said 
township, were surveyed in the years 1901 and 1902, and plat of 
survey was thereafter filed and w*as duly acc^ted and approved 
by the Commissioner of the General Land Office on January 26, 
1903. The said lands w*ere returned as mineral lands by the" sur¬ 
veyor who surveyed the same, and the plat and field notes of said 
official survey showing that said section 36 was mineral in character 
were at all times thereafter on file in the office of the United States 
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Surveyor General of the State of California and in the office of the 
Secretary of the Interior at Washin^on, D. C., and the same were 
official public records, and the plaintiff and all other persons were 
charired with notice and knowledge of the same. Said return was 
and is j)]*iina facie evidence of the mineral character of said section 
30, and the burden of proof is uj)on anyone asserting to the contrary. 

XV. Vnder the laws of the United States where lands allotted to 
a State for school j)urposes are known mineral in character at the 
time of the approval of the survey, they do not pass to the State, but 
the State is permitted to select indemnity or lieu lands nonmineral 
in character in place thereof. 

On July ‘29, 1002. the State of California filed its application, 
dated July 2N, 10^^2. numbered R. & R. No. 622. to take section 6, 
T. 44 X.. R. 3 K.. M. D. B. & M.. as indemnity for deficit in scdiool 
lands in sec. 36, T. 2 S., R. 5 E.. S. B. B. & M. 

On March 7. 1003, the State of California filed with the United 
States land office at Vi.^alia its application dated January 3, 1903, 
numbered R. & R. Xo. 792, to take sec. 6, T. 44 X., R. 3 E., 
64 M. D. M.. as indemnity for deficit of .school lands in ** mineral 
s('c. 3(). T. 30 S., R. 23 E., M. I). B. &> M.” On Au<rust 15, 
1905. the State of California filed its application to amend siiid appli¬ 
cation, R. & R. Xo. 792, by the substitution of certain lands in .sec. 
16. T. 10 X., R. 5 E., B. H. M.. as a base therefor, instead of the 
said section 3,6. The Commissioner of the General Land Office by 
letter dated December IS. 1000. disallowed said selection, R. & R. 792. 


on the irround that the .said indemnity land therein applied for 
had been eovered by tlie j)rior a[)plication of July 29. 1002. of the 
State of Califomia. Udn^ R. R. Xo. 622, all of which more par¬ 
ticularly appears in the letter of the Commissioner of the General 
Land Office dated December 18, 1000. copy of which is attached 
hereto and made a ]>art hereof and marked Exhibit 3.'' Any claim 
which the State of Califomia mi"ht have asserted to said land was 
therefore waived durinir such period of tender and plaintiff is 
barred from claimiiiir any rights arising under or through the State 
durinir .said period. 

XVI. Bv instructions dated October 26, 1905, the Secretarv of 
the Interior di.scais.sed rules and re^ilations concerning the char¬ 
acter of evidence to be considered by the Department of the Interior 
in detemiininp: the mineral or nonmineral character of public lands. 
The said instnictions are published in vol. 34 of the Land Decisions, 
be£rinnin<r on pa.<re 194, and announced that in such determination 
the well-known rules of evidence are as applicable as in any other 
case and whatever is relevant to and bears in any degree upon the 
question of the character of a given tract of land is admissible in 
evidence to the end of its ascertainment and that in the nature of 
of things reliance must frequently be had upon such evidence as 
may become the guide of the geologist or expert, also that evidence 
of this character had in several earlier cases been given consideration 
and had never been held inadmissible by the department. The 
65 rules of evidence therein recognized were applied in various 
instances prior to March 6, 1903, and since their publication 
have been, and now* are, the established and controlling rules and 
regulations of the Department of the Interior upon all issues in vol v- 
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in^ the determination of the mineral or nonmineral character of 
public lands. That under and in accordance with those rules and 
re^ilations, the "eolo^ical formations, physical conditions, and other 
topop-aphical indications upon said section 36 and adjacent lands 
in January, 1903, were and are of such a character as to make evident 
the fact that said section 36 was located practically upon the crest ^ 
of an anticlinal structure favorable for the accumulation and reten¬ 
tion of oil and that the same was mineral land and contained oil in 
such quantity and of such quality as would render its extraction 
pmfitable and justify expenditures to that end. 

XVTI. The township in which said section 36 is located was with- * 
drawn from airricultural entry September 14, 1908. by departmental 
order, pending classification by the United States Geological Survey; 
was classified as oil land June 4. 1909, which classification was ap¬ 
proved by the Secretary of the Interior by ordei; of June ,7. 1909. 
It was withdrawn from mineral entry by departmental order of Sep¬ 
tember 27. 1909. pendin<r proj)osed legislation, and the previous order 
of withdrawal was ratified, confimied, and continued by Executive 
order of July 2. 1910. By Executive order of September 2, 1912, 
said section 36 was included within naval reserve Xo. 1. All of said 


orders upon the dates respectively shown became matters of public 
re»*or(i in the United States land office at Visalia, California, and in 


the records of the Department of the Interior at Washington, 
66 I). C., and plaintiff and all other parties were and are charged 

with knowledge of the same. 

Any attem])ted purchase of lands in section 30 or acquisition of 
any interest therein alleged to have been made by plaintiff and any 
expenditures made by plaintiff in drilling said lands, were done and 
made while charged with knowledge of the foregoing actions and 
claims of the United States with respect to said section. 

XVIII. It is and at all times mentioned in the complaint Has been 
the long-established, well-recognized, and controlling practice of the 
Department of the Interior in determining the character of public 
lands in contested cases that such determinations are not made either 


upon the reports of special agents or upon the statements of parties 
in interest, but that hearings or trials are held at which all parties 
in interest may j^resent testimony and where witnesses may be sub¬ 
jected to examination and cross-examination under oath, and where 
arguments may be made for all parties. It is likewise the lon^-estab- 
lished, well-recognized, and controlling practice of the Department of 
the Interior for the Commissioner of the General Land Office or the 


Secretary of the Interior, so long as the land is within his jurisdic¬ 
tion, if he discovers that a previous decision or ruling was erroneous, 
unlawful, or unjust, to review and reconsider the case and take such 
action as is proper and appropriate therein. That the decision of the 
Secretary of the Interior of June 8, 1921, dismissing the charges 
against said section 36, as alleged in the complaint, was erroneous, 
unlawful, and unjust, in that it was not based upon evidence taken 
in accordance with the established rule and practice above set 
out nor on argument upon the facts so ascertained, and in that 
67 said decision was manifestly based upon a mistaken view of the 
law, to wit, that the land in question had been theretofore ad- 
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judicated as nonmineral by the Department of the Interior, whereas 
in fact no such adjudication has ever been made. 

The decision of the Secretary of the Interior of June 8, 1921, 
dismissin" the charges against said section 36 as alleged in the com¬ 
plaint, was not and did not purport to be an adjudication and de¬ 
termination of the known mineral or nonmineral character of said 
land as of the date of the approval of the survey of said section 36 
or at all. 

XIX. The Congress of the United States, by joint resolution of 
February 21, 1924. enacted as follows: 

‘‘Resolved by the Senate and House of Representatives of the 
United States of America in Congress assembled. That the Secre¬ 
tary of the Interior be. and he hereby is. directed forthwith to insti¬ 
tute proceedings to assert and establish the title of the United States 
to sections 16 and,30, township 30 south, range 23 east. Mount Diablo 
meridian, within the exterior limits of naval reserve numbered 1 in 
the State of California, and the President of the United States is 
hereby authorized and directed to employ special counsel to prose¬ 
cute such proceedings and any suit or suits ancillary thereto or 
necessarv or desirable to arrest the exhaustion of the oil within said 
sections 16 and 36 pending such proceedings." 

XX. That in accordance with the aforesaid joint resolution of 
Congress and under the authority belonging to this defendant, after 
investigation into the surrounding facts and circumstances issued 
his order of May 8. 192“), copy of which is attached to the complaint 
herein as Exhibit C). he did reverse, vacate, and set aside the action 
of the former Secretary of the Interior of June 8, 1921, and did 
order a hearing before the register and receiver of the United States 

land office at Visalia, in the State of California, on the 


68 charge (1) that the land in said section 36 is mineral in 
character, containing valuable deposits of petroleum and natu¬ 
ral gas, and (2) that the land was known to be mineral in charac¬ 
ter at and prior to the date of the acceptance of the plat of survey 
b}^ the General Land Office. January 26, 1903. 

Notice of said charges and the proposed hearing thereon was duly 
given to the defendant herein and tlie other parties claiming title or 
interest in and to the lands in said section 36. Said hearing is now 
pending before said register and receiver, and no determination of 
the issues involved has yet been made. 

This court is wholly without jurisdiction to adjudicate or deter¬ 
mine any issues dealing with the known mineral or nonmineral char¬ 
acter of the lands in said section 36 as of the date of the approval 
of the survev of the same or at all. 


That exclusive jurisdiction to determine the mineral or nonmineral 


character of public lands reposes in the Department of the Interior; 
that no such adjudication as to section 36 has as yet been made by 
the Department of the Interior, and this defendant as Secretary of 
said department in tlie exercise of that jurisdiction and pursuant to 
the direction of Congress by its joint resolution above mentioned, is 
proceeding to such determination, and while such proceeding is 
pending this court can not take jurisdiction over any such questions. 
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XXI. That this defendant, in reversing and vacatinjr the said 
order of Secretary Fall of June 8, 1921, and in institutinir proceed¬ 
ing against said section 30, as alleged in the complaint, is acting 
under the auth.ority of and in response to the direction of the Con¬ 
gress of the United States as set forth in the said joint reso- 
09 lution of February 21, 1924, and is asserting title to said lands 
in behalf of the United States. This defendant has no per¬ 
sonal or individual interest in the matters or issues here involved. 
The bill of complaint seeks the adjudication by this court of plain¬ 
tiff's title to said lands. The United States is not a party to this suit 
and has not consented to be sued herein. This court can not proceed 
with this cause in the absence of the United States as a party defend¬ 
ant. Furthermore, to enjoin this defendant as prayed for' in the 
complaint is not within the powers of this court, but would be an 
illegal interference with and restraint upon the executive and legis¬ 
lative branches of the Government. 

Wherefore defendant prays that the bill of complaint may be 

dismis.^ed and that he mav go hence with his costs and disbursements. 

• « 

W. C. Morrow. 

Special Counsel, 

H. L. I 'XDERWOOD, 

Assistant Attorney General 

of the United States. 

70 District of Columbi.v, ss: 

Hubert Work, being first duly sworn, deposes and says that 
he is the defendant named in the foregoing answer; that he has read 
the same and knows the contents thereof; that the same is true of 
his own knowledge as to all matters therein set forth, except as to 
such matters as are therein stated on information and belief, and 
that as to these matters he believes them to be true. 

fSE.\L. ] HUBERT WoRK. 

Subscribed and sworn to before me this 15th day of October, 1925. 

[XOT.VRIAL SE.\L.] W. BeKTRAXD AcKER, 

Notary Public in and for the District of Columhia. 

71 Exhibit 1 

Dep.vrtmext of the Interior, 

General Land Office, , 

^yashington, January 1911^. 

Register and Receiver. 

Visalia, Calif. 

Sirs: The chief of the field division at San Francisco, under date 
of April 5, 1913. transmitted to this office the reports of a mineral 
inspector and a special agent, from which it appears that the land 
embraced in sec. 36, T. 30 S., R. 23 E., M. D. M., is mineral in char¬ 
acter and contains valuable deposits of petroleum, and that this 
fact was well known in 1901 and 1902, the years during which the 
land was surv^ed and the plat of survey was approved by the 
United States Surveyor General. 
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The township was withdrawn from agricultural entry September 
14, 1908, pending classification b}- the Geological Survey, was classi¬ 
fied as oil land June 4, 1909, which classification was approved 
by the Secretary of the Interior June 7. 1909: was withdi*awn from 
mineral entry by departmental order of September 27, 1909, pending 
proposed legislation and was included in petroleum reserve Xo. 2 
bv Executive order of Julv 2, 1910, and naval petroleum reserve Xo. 
1 by Executive order of September 2, 1912. Xo other withdrawals. 

The records of this office show that a survey of the subdivisional 
lines of said township was made December 20, 1901, and the official 
plat tliereof was approved by the Surveyor General on August 1, 
1902. It appeal’s from the field notes and official plat on file in 
this office that the land in said section 3G was returned as mineral 
in character by the survevor who executed the survey and by the 
Surveyor General. The following indorsement appears upon the 
official plat of survey: 

72 “Mineral land (in Midway mineral district), section 

(other described lands), surveyed in Duee, is reported by him 
to be more valuable for mineral than for agricultural purposes.” 

It also appears from the records of this office tliat on. March 7, 
190:^, the State offered the land in said section ^^G as base for an 
indemnitv school selection, bearin<r State Xo. 3782 and R. R. 
Xo. 792. upon the ground that the said base land is mineral in 
character. However, on December IS, 1909. the said selection was 
canceled by office letter G because of conflict with indemnity school- 
land selection R. & R. Xo. G22. 

You will therefore proceed in this case in accordance wffth the 
circular of January 19. 1911. and in the notice provided for in 
paragraphs 3, 4, and 5 thereof you will state that a mineral inspector 
and a special agent of the office charge: 

1. That the land is mineral in character, containing valuable 
deposits of petroleum. 

2. That the land was known to be mineral in character at and 
prior to the date of survey, December 20, 1901. 

You will confer with the chief of field division, ascertain the 
names and addresses of all interested parties, and serve said notice 
upon said ])arties by registered mail, as provide<i in siiid circular 
January 19. 1911. and proceed in all other particulars as directed 
in said circular. 

Very respectfully. 

(s.) Clay Tallm.\x, Conutmswner . 

1_14_1914. 

A. B. C. 
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73 Exhibit 2 

IJefore the honorable the Secretary of the Interior 

In the matter of section 36, township 30 south, range 23 east (in 

Kern County, California) 

STEXOC.KAPHir TR^YNSCRirr OK rROCEEDTXOS HAD BEFORE HONORABLE 
ALBIU^T B. FALL, SECRETARY OF THE INTERIOR, IN HIS OFFICE AT THE 
DEPARTMENT OF THE INTFJHOR, WASHINGTON, D. C., WEDNESDAY, 
JUNE S, 19111, AT 2 o’clock P. M. 

Present: 

Honorable Albert B. Fall, Secretary of the Interior. 
Honorable E. C. Finnev, Assistant Secretary of the Interior 
Mr. E. H. Hamel, of San Francisco, appearing for the Land 
Office. 

Mr. PI D. Caldwell, Special Assistant Attorney General. 
Commander H. A. Stuart, appearing on behalf of the Bureau 
of Steam Engineering, United States Navy. 

Mr. Harry L. Underwood. Solicitor of the Department of 
Justice. 

Mr. Oscar Sutro. appearing for the Standard Oil Company 
of California. 

^Ir. J. J. Cotter, 

Mr. E. L. Doheny. 

Mr. P^rederick R. Kellogg, and 
Mr. Thomas O’Donnell, 

appearing on behalf of the Pan-American Petroleum 
Company. 

Mr. J. Barrett Carter, appearing on behalf of F. J. Carman, 
one of the claimants. 

j 

74 Secretary Fall. Now, gentlemen, we will proceed in a free- 
for-all manner. We will hear from vou first, Mr. Sutro. 

•r ’ 

Statement . Oscar Sutro, on behalf of the Standard Oil Com¬ 

pany of California 

Mr. Sutro. This is an application, Mr. Secretary, to have the De¬ 
partment of the Interior exercise its jurisdiction to determine that 
section 36 in township 30 south, range 23 east, in Kern County, in 
California, is a school section in place, title to which is vested in the 
State, and that the title has been so vested since the day of the sur¬ 
vey and the approval of that survey, which was, if I remember cor- 
rectlv, March, 1903, or possibly since the filing of the approved plat, 
whic)i would be a month later. There is some question in my mind 
which is the governing date, but it is either March or April, and I 
think the First Assistant Secretary, who knows a great deal about 
these matters, is of the opinion that the approval in Washington is 
the governing date. 

The township in which this section of land is situated, together 
with forty other townships, was withdrawn in 1900, on the petition 
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of some 800 miners, who alleged that a great deal of mineral land 
in California was being acquired by the agricultural route, and 
that they were being deprived of the opportunity of filing entries. 
The Commissioner of the General Land Office acted on that proposi¬ 
tion. This land, of course, at that time had not been surveyed. 

Along in 1902 the Southern Pacific Railroad, among the lands or 
land that it had leased in place, wanted to make selections in this 
township, and it found this order of suspension, and also that 
75 the township, was not surveyed, and I think it was on the 
application of the railroad company that a survey was had. A 
survey was begun in 19()1. completed in 1902. approved in 1908. 

Then the railroad found this order of suspension on the allega¬ 
tion that the land was mineral. On the application of the railroad 
company a man by the name of R\’an was appointed to make an in¬ 
vestigation of the land—not only of this land, but the entire forty 
town.«hips. He made an investigation, and he made a report, and his 
report was that townsliip 80 south, range 23 east, which includes this 
section, was not mineral. The Secretary of the Interior thereupon 
restored that township and a great many other lands to agricultural 
entry. And we claim that that was an adjudication of the character 
of this land. 

The State of California in 19(KS, four years later, obtained from 
the register and receiver at Visalia a certification that this land was 
free of all claim by the United States. That certification was ob¬ 
tained at the instance of George Hay and Mason Buffington, who 
sought to purchas(* the land from the State. 

Xow that certitioatif)n. while issued under a statute in California. 
I think, has no official status in the Land Office. I think the Land 
Office has never recognized the right of the register and receiver to 
issue such a certificate, but the Su])reme Court of the Ignited States 
on various occasions lias i-eferred to the issuance of such certification 
as one of the evld(‘nces on which the State could rely to support its 
title to si-hool land. You will find a case on that point in 90 U. S., 
Water Mining ('’ompany vs. Bugbev. 

On the face of that certificate and on the face of this order restor¬ 
ing tlie land the State sold the land in 1909 to George Hav 
70 and Mason thiffington, and in due course, in 1910 issued a 
State patent therefor. 

In 1914 the litigation against the Southern Pacific Railroad 
for the cancellation of its patents in the Elk Hills, which is where 
tliis land is situated, was begun, and it was part of that plan of 
litigation which liad for its purpose the conservation of naval 
reserve Xo. 1. where all this land is located. A proceeding was 
instituted against this section in the Land Office. No papers were 
ever serveil. in fact, have not yet been served, and the proceeding 
itself was not brought to the attention of any person until within 
the last three or four months, shortly before the expiration of the 
last administration, when the proceeding was ordered to be revived. 

If I may say. Mr. Secretary, I would appreciate it if Mr. Hamel 
or any of the gentlemen representing the Government would in¬ 
terrupt me if I make any statement of fact that does not accord 
with their imderstanding. 

Mr. Hamel. The Elk Hill suit was besrun in 1912 instead of 1914. 
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Mr. SuTRO. Yes; but this proceeding was a part of the same 
scheme to get that whole reserve. 

Mr. Hamel. It was the result of an examination made at that 
time, or right following it. 

Mr. SuTRo. Yes. 

Secretary Fall. That was at the time, or contemporaneously, or 
practically so, with the proceedings against the railroad^ company, 
was it? 

Mr. Hamel. I didn’t quite understand you. 

Secretary Fall. Proceedings were brought against the railroad 
company, I say, for the cancellation of certain entries that they 
had there upon the theory that it was oil land? 

77 Mr. Hampx. Yes. sir. 

Secretary Fall. Those cases went to the Secretary. 

Mr. Hamel. Yes. 

Secretary Fall. This proceeding with reference to 36 was prac¬ 
tically at the same time, was it? 

Mr. Hamix. Yes: about two years following, or substantially the 
same time. 

^Ir. SuTRO. Well, it is a fact, Mr. Secretary, that in its incep¬ 
tion the railroad litigation took a ditl'erent form than that which 
il subsequently took. Ihit at any rate, it was approximate!}" 
contemporaneous. , 

Now, in 1010—and I mention this as not at all binding upon this 
department or as conclusive in any way—but in 1910 various com¬ 
panies in naval reserve No. 1 having lands there tendered these 
Jands to the Navv. The Navy said it wanted them for its reserve, 
and we said, **We will give them to you. The condition that was 
requested was that the litigation in naval reserve No. '2 should be 
adjusted. 

The answer to that offer, although tlie Geological Surve}" of the 
Department of the Interior had pointed out the oil possibilities 
of some of this land—the answer that the Navy made to that tender 
was that the land was not oil lanil, and they did not want it. Now, 
that was tc.stified to. umier oath by Mr. Daniels, who, I will say, 
testified merely on the reports of his subordinates; by Commander 
Landis, who was very conversant with the situation: by Commander 
Kichardson, Commander Wright, and Assistant Secretary Roose¬ 
velt: and finally a man by the name of Mr. Latham, who was re¬ 
ported to the Senate committee as being the greatest oil e.xpert 
in Caiifornia, told that committee under oath in 1916 that this was 
not commercial oil land at all and was of no value to the Navv. 
7 m And that is the section which you are now asked to institute 

proceedings to take away from people who have developed it, 
on the theory that it was well-known oil land in 1903. 

After the Navy had declined that tender the land lay dormant, as 
it had been lying dormant for thirteen or fourteen years, until the 
great oil shortage of 1919, when the Standard Oil Company, which 
drilled everywhere where a drill could be dropped at that time with 
any hope of success, drilled this section and discovered oil. Now 
that was fifteen years after the land had been classified by the 
department. It w'as nine years after the Government had indicated 
that it might assert a claim to the land, and I submit that on the 
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of some 800 miners, who alleged that a great deal of mineral land 
in California was being acquired by the agricultural route, and 
that they were being deprived of the opportunity of filing entries. 
The Commissioner of the General Land Office acted on that proposi¬ 
tion. Tliis land, of course, at that time had not been surveyed. 

Along in 1902 the Southern Pacific Railroad, among the lands or 
land that it had leased in place, wanted to make selections in this 
township, and it found this order of suspension, and also that 
7i> the township, was not surveyed, and I think it was on the 
application of the railroad company that a survey was had. A 
survey was begun in 1901. completed in 1902. approved in 1908. 

Then the railroad found this order of suspension on the allega¬ 
tion that the land was mineral. On the application of the railroad 
company a man by the name of Ryan was appointed to make an in- 
vesti<ration of the land—not onlv of this land, but the entire fortv 
townships. He made an investigation, and he made a report, and his 
report was that township 80 south, range 28 east, which includes this 
section, was not mineral. The Secretary of the Interior thereupon 
restored that township and a great many other lands to agricultural 
entry. And we claim that that was an adjudication of the character 
of this land. 

The State of (hdifornia in 1908, four years later, obtained from 
the register and receiver at Visalia a certification that this land was 
free of all claim by the United States. That certification was ob¬ 
tained at the instance of George Hay and Mason Buffington, who 
sought to purchase the land from the State. 

Xow tlnit certifieation. while issued under a statute in California, 
I think, has no official status in the Land Office. I think the Land 
Office has never recognized the right of the register and receiver to 
issue such a certificate, but the Supreme Court of the United States 
on various occasions has referred to the issuance of such certification 
as one of tlie evidences on wliich the State could rely to support its 
title to school land. You will find a case on that point in 9G U. S., 
Water Mining Company vs. Bugbev. 

On the face of that certificate and on the face of this order restor¬ 
ing tl)e land the State sold the land in 1909 to George Hav 
70 and Mason Buffington, and in due course, in 1910 issued a 
State patent therefor. 


In 1914 the litigation against the Southern Pacific Railroad 
for the cancellation of its patents in the Elk Hills, which is where 
this land is situated, was begun, and it was part of that plan of 
litigation which had for its purpose the conservation of naval 
reserve Xo. 1. where all this land is located. A proceeding was 
instituted against this section in the Land Office. Xo papers were 
ever served, in fact, have not yet been served, and the proceeding 
itself was not brought to the attention of any person until within 
the last three or four months, shortly before the expiration of the 
last administration, when the proceeding was ordered to be revived. 

If I may say. ^Ir. Secretary, I would appreciate it if Mr. Hamel 
or any of the gentlemen representing the Government would in¬ 
terrupt me if I make any statement of fact that does not accord 
with their understanding. 

Mr. Hamel. The Elk Hill suit was begun in 1912 instead of 1914. 
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Mr. SuTRO. Yes; but this proceeding was a part of the same 
scheme to get that whole reserve. 

Mr. Hamel. It was the result of an examination made at tliat 
time, or right following it. 

Mr. SuTRO. Yes. 

Secretary Fall. That was at the time, or contemporaneously, or 
practically so, with the proceedings against the railroad, company, 
was it? 

Mr. Hamel. I didn’t quite understand you. 

Secretary Fall. Proceedings were brought against the railroad 
(•om 2 )any, I say, for the cancellation of certain entries that they 
had there upon the theory that it was oil land? 

77 Mr. Hamel. Yes. sir. 

Secretary Fall. Those cases went to the Secretary. 

Mr. Hamel. Yes. 

Secretary Fall. This proceeding with reference to 36 was prac¬ 
tically at the same time, was it? 

Mr. Hamel. Yes: about two years following, or substantially the 
same time. 

i\Ir. SuTRO. Weli, it is a fact, Mr. Secretary, that in its incep¬ 
tion the railroad litigation took a dili'erent form than that which 
it. subsequently took. Ihit at any rate, it was approximateh" 
contemporaneous. 

Xow, in 1916—and I mention tiiis as not at all binding upon this 
department or as conclusive in any way—but in 1916 various com¬ 
panies in naval reserve 'So. 1 having lands there tendered these 
jands to the iNavv. The Navv said it wanted them for its reserve, 
and we said, ‘*We will give them lo voii.*’ The condition that was 
requested was that the litigation in naval reserve So. 2 should be 
adjusted. 

The answer to that offer, although tlie Geological Surve\^ of the 
Department of the Interior had pointed out the oil possibilities 
of some of this land—the answer that the Navv made to that tender 
was that the land was not oil land, and they did not want it. Now, 
that was testified to, under oath by Mr. Daniels, who, I will say, 
testified merely on the reports of his subordinates; by Commander 
Landis, who was verv conversant with the situation; bv Commander 

V V 

Kichard.son, Commander Wright, and Assistant Secretary Roose¬ 
velt : and tinallv a man bv the name of Mr. Latham, who was re- 
ported to the Senate committee as being the greatest oil expert 
in California, told that committee under oath in 1916 that this was 
not commercial oil land at all and was of no value to the Navy. 

7.S And that is the section which you are now asked to institute 

« 

proceedings to take awa^* from ix?ople who have developed it, 
on the theory that it was well-known oil land in 1903. 

After the Navy had declined that tender the land lay dormant, as 
it had been lying dormant for thirteen or fourteen years, until the 
great oil shortage of 1919, when the Standard Oil Company, which 
drilled everywhere where a drill could be dropped at that time with 
any hope of success, drilled this section and discovered oil. Now 
that was fifteen years after the land had been classified i by the 
department. It "was nine years after the Government had indicated 
that it might assert a claim to the land, and I submit that on the 
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theory of laches and limitations alone it is an inequitable proceeding, 
and one that the Government, if there is ever to be any security of 
titles, should not foster. 

Xow, the points against the claims to this land, the points upon 
which the (Tovernment relies, are the ones that I want to address 
nivself to. 

There is. first, the circumstance that this land was returned as 
mineral by the surveyor. It is true that on the plat originally sur- 
veving this land, there is a notation that it is mineral land, and in 
the notes there is nothinir until vou come to the certificate at the 
end of the notes,,where there is a statement that the land throughout 
this townshij) contains asphaltum e.xudations, which are a well- 
known sitrn of oil. I think even if that had been true it would not 
make any difference, as I expect to .satisfy you, but the fact is that 
there is no asphaltum outcropping in this town.ship, and there never 
has been, and I don't think that is disputed. 

What happened was that the chainman, or whoever the deputy 
was who made thi' descriptions, confused the conditions in 
McKittrick Township, where there are asphaltum exudations, 
79 and running from the southeast to the northeast, with the 
adjoining townshii), which is the one he is describing, and I 
don't think there is any dispute about that. And, of course, that 
is a point of fact ui)on which somebody's word should be taken. 
But I have a sample of the outcro])pings that are in this township, 
and this is a sample of what they are [handing sample to Secretary 
f'allj. That is the only outcropping in that township. It is a 
calcareous sandstone. 


Assuming for a moment, however, that the report of the surveyor, 
and his return as mineral, could be considered, the Land Office 
decisions are multitudinous that a surveyor's report does not air.ount 
to anything. 

The Supreme C'oiirt of the Fnited States has passed on the same 
(juestion in the Barden case in the loq V. S.. and has there referred 
to the fact that the department has universally considered the sur¬ 
veyor's report as of slight or no consequence, and approved the 
ruling of the department in that respect in some very interesting 
language, .saying that the .surveyor, under the statute, was suppo.sed 
to survey only the exterior lines: that his qualifications were very 
seldom known, and that apart from the contribution that his return 
might make to the general knowledge on the .subject it has no weight 
at all. I think that is well-established law. I don't think there is 
any (juestion about that. 

Xow. even that .slight contribution to the general information on 
the subject falls when you take into consideration the fact that this 
surveyor throughout his note.s—and I have examined every page of 
them, and there are 2M pages—does not refer to a single mineral 
showing. It is only at the conclusion of his notes that he sj:)eaks 
of these asphaltum exudations, and that is the only thing that he 
speaks of. He does not speak of a seepage, he does not speak 
80 of an outcropping, and he simply refers to the asphaltum exu¬ 
dations, and I am going to dismiss, with your permission, that 
mineral return, because I think it is a purely false quantity in the 
case. I think this has probably led to all the trouble. 
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Secretary Fall. What about his field notes with reference to this 
township where there are outcroppings? 

Mr. SuTRO. The adjoining township ? 

Secretary Fall. Yes. 

Mr. SuTRo. He did not make that survey, but I have examined that 
note, and the outcroppings are shown throughout by section corners. 
And under the instructions of the department it was incumbent on 
the surveyor to note everywhere where he found anything, and this 
surveyor noted nothing. 

• ^ • 

Now the ne.xt point, I take it, that the Government relies on—that, 

I assume, it is relying on for the recovery of this section—is the 
decision of the Supreme Court of the United States in the so-called 
Elk Hills case, that this was mineral land, known to be such in 1904. 
I make no point at all about the fact that the decision in the Elk 
Hills case referred to conditions in 1904, and that we are referring 
to conditions in 1903. I think the difference of a year there, while 
it miglit be in our favor, reallv is not in our favor. Whatever was 
true in 1904 was true in 1903, But the decision of the Supreme 
Court in the Elk Hills case may be accepted by us here as correct 
law and as a correct finding of fact, which I would he very far from 
doing except for the purpose of the argument. And my argument 
before you remains the same. 

In other words, for the purpose of this discussion I am going to 
assume that the Elk Hills case was correctly decided, and that within 
the meaning of the case then before the court this was known mineral 
land. 

81 Now it appears from the record in that case, and was stated 
by Mr. Mills, the Government counsel, as well as by Judge 

Biggs, who afterwards appeared in the case, that the issue in that 
case was the belief of the railroads. I would like to read you just a 
sentence or two of what they said. This is what Mr. Mills says in 
his brief in the Southern Pacific case: 

The (juesth)n in this case is not whether the land has oil in paying 
quantities. The question is whether it is mineral land arid was so 
known to the railroad before the land was selected.” 

And at page 9 of his brief in the Supreme Court he says: 

“The ultimate question for decision is whether the railroad com¬ 
pany believed, contrary to its affidavits, that the lands were valuable 
for oil at the time of the proceedings which resulted in patents.” 

Now that was the issue in that case. It was perfectly true that 
the Supreme Court went on and said that the land was known 
mineral in 1904, but you can not read that decision in ariy other 
light than it was known to the railroad that it was mineral land. 
And as a matter of fact the record in that case showed that the 
railroad had re])orts from its own geologist that this was mineral 
land. 

Now the condition of this land in 1904 with reference to other 
developments is illu.strated on a map which you were good enough 
to let me show you before, and I would like to call it to vour atten- 
tion again. This is a condensation of those two large maps, which 
are originals, contemporaneous maps. It shows no develop- 

82 ment whatever in this township. It shows no development 
within two miles to the west of the township, which would be 
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ten miles away from this sect’‘on. It shows no development in the 
entire townshi]) south of this township, or north or east or cornering. 
Now to say that in 190:^, with this state of development, with not a 
thinir <lisc*overed In this township or around it, we could have 
asserted that tliis was a mineral section is simply absurd. 

The department in 1904 classified this as nonmineral, and to 
assume, for a moment, that I was standinir here before vou now, Mr. 
Secretary, uririuir you to pei*mil us to e.Kchan<ie this section, which 
was desert land, so Tar as any one knew, for a fertile .section son^e 
other i)lace in lien thereof, wouldn't you have said to Ine, “Mr. 
Sutro. tiie Slate must ))rove that this was a mineral section, and you 
can not prove it by the iruesses of "eo]ogist.s. Whatever the railroad 
mav have l)eiieved. and whatever tlie Southern Pacilic inav have 
tried to put over on the (xovernment. the fact is that this is not a 

mineral section, and vou know it," and 1 wouM have had verv little 

*• « 

answer to that proposition. 

Now in 190^5. which is the L^overninir date here, tlie reirulations of 
the department wei-e quite sharp and clear tiiat in order to surrender 
a section as mineral and take in lieu thereof other lands a State 
would have to prove the discovery of mineral on the section. 

Now that mav not be irood law; it mav not have been a sound 
rule. The rule, I think, has been practically overturned. But it 
was the rule in 19(Kk and if the State could not surrender this section 
in 1903 as a mineral section it certainly was entitled to keep it as a 
nonmineral .action. It had to be one or the other. 

Now I am ‘zoinjr to rea<l to you, Mr. Secretary, just one of in¬ 
numerable (leci.sions on that subject. 

83 First, the re«rulations. This was tlie retaliation under which 

this section would have been turned in as mineral- 

Fii-st Assistant Secretarv of the Interior Finney. Have vou the 
date of the regulation ( 

Mr. SuTHo. March 0. 1903. And vou nointed out to me one dav, 
Mr. Secretarv. that that was subseijuent to the approval of this plat, 
but the plat was not filed in Calibumia until April, and the State 
could not have tendered this section until the ])lat was filed, btH’ause 

it would not know that it was surveved. The fact i.s. in other words, 

* 

tliat this survey having been made—I will assmme now in February— 
this regulation cominir down in March, the survey beinir filed in 
April, tlie State could not have tendered tlie section before April, 
and when it tendered it. it would be tendering it under this rejxula- 
tion and this was tlie rcirulation: 


“ Rule '1. The State will not be permitted to make selection in 
lieu of land within a school section alleged to be mineral in character 
and for that rea.^on excepted from its iriiint whetlier returned by 
the Survevor lieneral as mineral or otherwise in the ab.'-ence of 
satisfactory proof that the bare land was known to be chiefly valu¬ 
able for mineral at the date when the State's ri<rht thereto would 
have attached if at all. The proof must show the kind of mineral 
discovered upon the land and the extent thereof, when and by whom 
the discoveries were made," c'tc., &c. If in any ca.se the proof does 
not clearly .show that the bare land was known to contain valuable 
mineral deposits and to be chiefly valuable on account of such 
84 deposits at the date the State's ri"ht would have attached 
thereto a selection in lieu thereof will not be permitted." 



HIJBERT WOEK VS. STANDABD OIL COMPANY 


43 


It was a very reasonable rule, Mr. Secretary. For in many cases 
the State had turned over good land in lieu of poor land on an 
allegation that the poor land was mineral. And they have gotten 
by in a good many cases. There was one very notorious gentleman 
in California that did that. 

And furthermore, it is my confident belief that the true doctrine 
about school sections in place was that unless somebody had a mine 
on the section the title to the section vested in the State. That was 
the purpose of the original decision, in which it was held that 
mineral lands were excepted from school-land grants. It was to 
protect mining occupants, and the department naturally held and 
naturally made the regulation that I have just read. 

Now, tliere are a number of other land decisions to the same 
effect, and I would like to read one, and I read it because it was' 
quoted with approval by the Supreme Court of the United States. 

“ The mineral claimant * * * must show, not that neighboring 

or adjoining lands are mineral in character, or that that in dispute 
may hereafter b}’ possibility develop minerals in such quantity as 
will establish its mineral rather than its agricultural character, but 
that, as a present fact, it is mineial in character;*’—he is talking 
about sections in place—** and this must appear from actual produc¬ 
tion of mineral, and not from any theory that it may produce it; 
* * * nor is it sufficient that the mineral claimant shows that the 
land is of little agricultural value. He must show affirma- 

85 tively, in order to establish his claim, that the mineral value 
of the land is greater than its agricultural value.” 

And that was repeated a great number of times by the depart¬ 
ment. In other words, you must have shown at that date the actual 
production of mineral from the land, or the section could not have 
been surrendered as a mineral section, and I sav that if it could not 
be surrendered as a mineral section then the title passed to the 
State as a nonmineral section. 

Secretary Fall. Your theory is practically, roughly stated, that 
the I mi ted States can not gamble on its chances. 

Mr. SuTRO. No, sir. 

Secretary F"all. That if it would not have classified this land at 
that time on application for new land, as mineral, that it, can not 
hold it an indefinite length of time, and then when mineral is 
discovered some distance below the surface of the land claim that it 
belongs to it rather than to the State. 

Mr. Sui'RO^ That is it precisely. I do not think such a principle 
would commfind itself to any Secretary’s office. 

Mr. Finney. But vour theorv is not the theory that is now in 
vogue in the decisions of the department of the Supreme Court. 

Mr. SuTRO. No, sir. 

Mr. Finney. So I take it that you are addressing your remarks 
to this particular time. 

Mr. SuTRO. Precisely, Mr. Secretary. 

In 1905 Mr. Hitchcock had his attention directed to the fact 
that this theory about which I am speaking now had led 
to the acquisition of coal lands in Colorado. You are 

86 very familiar with that situation, Mr. Secretary. And Secre¬ 
tary Hitchcock practically recognizing that this had been the 
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rule, criticized it rather sharply, and drew to his support decisions 
of the Supreme Court of the United States which he interpreted as 
supporting the broader rule. And I think it may well be said that 
after 1905 the rule which I say was the rule—and I have collected 
here a p-eat many decisions, all of which you will find. Mr. Secretary, 
antedate 1905—after 1905. I think, the rule was more nearly that of 
the Diamond Coal and Coke ease, approved in the Elk Hills case, 
that you mi"ht look to the surrounding conditions. 


Now. there is another eireiiinstanee about this case, it seems to me, 
that ou^lit to be controllinir in any Ainericari irovernnient. A 
couple of years before this survey was juadt' there was a coniest on 
this section 21 in the adjoining township. There was a mineral 
claim as against the railroad arrant, and this (lej)artment held that 
those portions of the section on which minerals had been produced 
in payinjr quantities, oil, would *40 to the mineral claimant, but those 
portions of the section Uj)on which oil had not been produ. ed should 
"o to tiie railroad, and that despit(‘ the fact that those u[)on which 
oil had not been produced contained <Iej)osiis of a^phultum and 
other evidences of oil. And they made that nilin^ becau.se they said 
that unless the mineral is ])ro(luced in paying quantities we will not 
cla.ssify the land as mineral. 

Mr. Finxky. Is that the Tulare cas(‘^ 

Mr. Si'TKO. Tulare Oil t'c Minin;; ('ompany vs. Southern Pacific, 
in the 29 Land Decisions. 


Xow. are vou iroin;; to .sav. Mr. Secretarv, sitting; as voti do now 
ami ])rojectinir yourself back to 1904, tliat this section ten miles 
awav from anv discoverv was a mineral section, and that we 
87 should have known it. that we should not have bouirht it and 
sj)ent our money there, when your ])r(‘decessor in office decided 
that in the ne.xt tdwnship to this townshi]) only j^art of the section 
was mineral, and that the ])art that produced minerals? If there 
was such a thinu: as prot<*ction in title, wr are certainly entitled to 
l)elieve when we bought the section in 1910 that the decision in the 
adjoininir town.shij) was a controllinir precedent. 

Xow, the rule I have contended for is a rule of property and the 
Supreme Court of the Ignited States at this very term lias spoken 
about Land Office decisions becoming rules of property. I am 
referring; now to the Wvomin" case. 

And without borinir you to read quotations, the same thin" was 
said in Daniels vs. Wanner, which was also a very well-known case, 
to wit: 


‘•That lonir-.standin" rules of the department, upon which people 
act in "ood faith, become rules of property and can not be willfully 
and idly ovei-tiirned.*' 

Xow, so much for this question as to whether or not this section, 
in the absence of discoverv of mineral, could be considered a mineral 
section. I think it could not. 

The other point upon which we rely is to my mind quite conclusive, 
and that is that in 1904 this department classified this section as 
nonmineral. Xow, I am quite familiar with the fact that that was 
based on a repoiT, that classification made by Mr. Ryan, and that 
that report has been criticized by the Supreme Court of the Ignited 
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States itself as a superficial report. That was a very fatal circum¬ 
stance to the railroad. The railroad knew a great deal more about 
this land than Ryan, and it knew altogether too much accord- 
SS ing to the record, about Ryan and Ryan's report before it 
was made. 

But we were not in position, when the land was classified in 
1904—and we bought it in 1908—we were not in position to come to 
Washington and say to the Secretary, On what authority did you 
make this classification? On what information did you base your 
findings? On whose report did you act? Was he crooked or was 
he straight?*' All we knew was that the department had classified 
this land, and we could not go behind that classification if we had 
wanted to. 

Secretary Fall. When did vou drill this land? 

^ V 

Mr. SuTRo. In 1919. We did not think it was oil land, or we would 
have drilled it sooner. And that classification, whether made on a 
mistake or whether induced by a fraud, or how it was made, was 
a binding classification. And it leads to this result. The school 
land act of 1853, like all other school-land grants contained no pro¬ 
vision for patent. It is one of the few kinds of cases in which 
Congress made a grant without any provision for patent. Now, 
if there is to be such a thing as certainty in titles, the ru^ which 
the Supreme Court has repeatedly adhered to, that in the absence of 
a provision for patent the authorized action of the department is 
the equivalent to a patent—and they have said ‘‘there is no magic 
in the word ‘patent*"—then this classification for the purposes of 
these two school sections was the equivalent of a patent. We had 
the act granting these sections to the State. We had the finding 
by the department that they were nonmineral. There was nothing 
more that we could ask for if we had wanted to. We could not 
have gotten it. 

If I had come here. Mr. Secretary, and vou were here! then in 

^ ^ < 

office, and I had said to you, “We want something more to show 
our title; we would like something more to show our 
89 title,*’ you would say, “What more do you want? You have 
got the act of Congress granting you the land if it is non- 
mineral, and you have got our statement that it is nonmineral. What 
more do you want ? ” And there would not have been anything more 
that I could ask for. 

I just Tvant to read you one quotation from the Supreme Court, 
and then I am through, Mr. I^cretary. This is what has been 
quoted with approval. It was said by a judge in California, who, 
we think, was a very eminent man. Judge Sawyer, and this was 
quoted by the Supreme Court of the United States with approval: 

“ There must be some point of time when the character of the 
land must be finally determined, and for the interest of all concerned 
there can be no better point to determine this question than at the 
time of the issuance of the patent.” 

And in the Barden case the Supreme Court of the United States 
said: 

“ It is conceded to be of the utmost importance to the prosperity 
of the country that titles to land and to minerals in thena shall be 
settled and not be subject to constant and ever-recurring disputes 
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and litigation, to the disturbance of the individuals and the annoy¬ 
ance of the public.” 

And I submit that in this case, where there is no fraud, no pos¬ 
sible allegation of fraud, where the State, five years after the classi¬ 
fication of this land, sold it in good faith to people who bought it 
in good faith, and who held it for 10 vears, and who have now 
invested some millions of dollars in the land, that the time has 
passed when the United States can assert its title thereto, 
00 and that the United States is estopped by the judgment of 
this department that this was nonmineral land in i904, and 
by its own regulations, which defined it as nonmineral land in 1903. 

Xow if YOU will ask me what it is I am asking von to do, I will 

• V ■ • 

say it is this: I am asking tlie department to close this case on the 
ground that tlio title i.^ iii the State, and there is nothing further to 
investigate. 

I hope I have not kept you too long, Mr. Secretary. 

Seeretarv Fail. Wliai voii are asking now is that if convinced that 

• « • 

the rule is as you state it, that instead of allowing this case to go 
to a hearing, and then in event I would hold with you, so deciding at 
that time, that if I am witli you that I should decide it at this time 
and j)revent the delav in the trial ^ 

Mr. SuTKo. \ es, sir: because a delay here is a taking of property'. 
I mean by that that we are now under bond, so to speak, to the de- 
])artment, and we are faithfully observing it. of course, not to use 
this j)roperty, e.xcept so far as to protect it. I have given the Assist¬ 
ant Seeretarv, Mr. Finnev, mv assurances about that, and that is 
to be confirmed in writing. That means that for two or three vears 
we can not deal with this ])roperty. It not only means that; it 
m(‘ans that in the meantime the pro<.*e(‘ds must be impounded. 

Secretary Fall. When was this contest directed? 

Mr. Srnto. 1914. 

Mr. Finney. Originally in 1914, Mr. Secretary; ordered by the 
I^and Office. 

Seeretarv Fall. What was the cause of the delav? 

Mr. Finney. I can not explain that. The order went to California, 
to the legal officers. 

91 Mr. SuTRO. I think Mr. Hamel can answer that question for 
you, sir. 

Secretary Fall. Can you answer it. Mr. Hamel? 

Mr. Hamei,. I can tell you what I know about it; that is all. 
I knew nothing about the direction of this proceedings until ap¬ 
proximately the 1st of February or the latter part of January of 
this year. I was away from the office one day, and the chief of the 
field division called me up and asked me to come down. I went 
down, and he showed me the folders relating to these two sections 
and asked me to look at the papers. I looked at them and saw that 
thev were charges directed against these two school sections, dated 
Januai-y, 1914. and I threw up my hands. I did not know what to 
sny. I asked him where in Heaven's name these things had been, 
vrliere he found them. He said that he had found them in his closeci 
files. And I asked him if he knew how thev got there and he said 
Xo,” he did not. I asked him if I might take the papers and look 
them over and see what the situation was. He said “ les,” and he 
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said that he would write the commissioner immediately. He asked 
me to drop in and see the commissioner when I was here and tell 
him about it, which I did, and the commissioner at that time dis¬ 
cussed the thing with me, went over some of the evidence and mat¬ 
ters that were in the record, and suggested that he was going to 
take it up with Judge Finney and others over here, and that is all 
I know about it. 

Mr. Finney. Of course at that time the fact that oil was on the 
land was known ? 

Mr. Hamel. Oh, yes, sir; yes, sir. 

Mr. SuTRo. Isn't it a fact, !Mr. Hamel, that the reason that pro¬ 
ceeding lay dormant was that the former chief of field division, Mr. 
Helm, had" been instructed, to use a homely phrase, ‘‘ to lay off ”; that 
there was nothing in it ? 

92 Mr. Hamel. I^iave no Imowledge of that. 

Mr. SuTRO. Aren’t you familiar with it? 

Mr. Hamel. No; I am not familiar with it. 

Mr. SuTRO. My information is that the proceedings did not come 
forward because the department had no faith in it. That is what I 
have been told. 

Mr. Hamel. You have some knowledge that I have no knowledge 
of. I have no knowledge of this situation at all. I might just say 
this: I have been more or less intimately connected with this situation 
in California since 1914, and one of the very first things I did was to 
examine some cases in a township right near. I don’t know how 
it happened at the present time, but I found that the survey of that 
section was made way back in 1850 or 1800, way back. It^ did not 
occur to me at that time that there was any other towmship in this 
region that might have been surveyed at a later date. I assume that 
they were all surveyed later. The Elk Hills case at that time had 
been started in the courts, and a number of us that were in this oil 
work at that time had nothing to do with that case, and there were 
other men handling it, and our attention was never directed to that 
township for the reason that at that time there was no development 
in the Elk Hills. Well, it just never occurred to me, and, as I say, 
I just threw up my hands when I learned of this situation in Janu¬ 
ary, 1914, and could not realize how it had happened. 

Mr. Heyworth, the former chief of field division, who has now 
passed on, was ill for many years. It may have been that it got into 
the closed files in a careless manner. 

Mr. SuTRO. Well, it was Mr. Helm, who was the chief of field 
division, who told me that the department had had no faith in the 
proceeding. 

93 Secretary Fall. Of course, that is all right. 

Mr. SuTRO. That does not affect the merits. 

Mr. Hamel. It was never under the jurisdiction of Mr. Helm; it 
was under Mr. Hjyworth’s jurisdiction. 

Secretary Fall. That would be immaterial anyhow. 

Mr. SuTRO. That would be immaterial. 

Secretary Fall. That would be immaterial so far as I am con¬ 
cerned. But it was a matter of curiosity how the case was brought in 
1914, and oil was discovered thereafter, and the case was allowed to 
run along and no interest was taken in it, and it was brought up 

24107—26-4 
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aj 2 :ain after the oil had been discovered in 1919, two years after- 
wards, and the case was reinstated. 

Mr. Si TRO. I think it is proper, liowever, to direct 3 "our atten¬ 
tion, Mr. Secretary, to the fact that no stone was left unturned—and 

» 


I do not sa}' that in an\’ spirit of criticism—that no stone was left 

unturned bv the Department of the Xav\’ to protect its rights on 

these r(‘se? \es. They were ver\' a^^ressive, as v’ou know, and ver^^ 

properly so. and it miirht be a fair inference that there was some 

reason of the kind that I su^irest, repirdless of what people maj’ have 

said, that for seven years this section was left to lie as it was—I 

mean that there wasn't another piece of land in reserve 1 or 2 that the 

Xavv did not iro after that they had a chance to izo after. 

^ — 

Mr. Finney. Most of the surveys in the vicinity, Mr. Secretary, 
were made hack in the fifties. All the vallev lands and the level 
lands were surveyed ai that time. Most of us, even I, mvself, rested 
under the impression that those lands had been surve\’ed in the fifties. 
The old })lats show them as unsurveyed mountainous lands. 

Mr. Si'TRo. I showed vou the other dav he never sur- 

• • 

94 veved a Id 11. 

Mr. Finney. And most of us rested under that impression, 
tliat the title luul pas.<ed to the State of California in the fifties. 

Secretary Well. \*ou were restiiur under that impression; 

\*ou don't mean that vou were resting under that impression after the 
suit was hroutrht in the Siqireme C'ourt. tried in the Supreme Court? 

Mr. Finney. Well, that did not necessarily involve this, because 
there ihe controIlin<r condition was the known condition of tlie land 
at the ilale of the railroail patent, which had i.ssued. I think, in 
1904 or 100.‘>. It was whether it was then mineral land or not that 
controlled tlie vacation of the railroad patent. 

Mr. SfTiro. Yes: more particularly whether it was known to the 
railroad. 


Secretary F.\i.i.. Let me ask you a question now: What is the 
theory of tlie (rovernment in a case like this? I called vour atten- 
tion to it a few days airo when Mr. Sutro was here. Jud"e. In the 
fir.st place, in 1898. certain school lands, IG and 86. in the States of 
Arizona and Xew Mexico, were donated to those States for certain 
purposes. The States came into the Union in 1911, and in the 
enablinir act tliev had certain other donations, as was the custom 
formerU'. 

Mr. Finney. Two additional sections. 

Secretary h'Ai.i.. Two additional sections, but they had prior 
thereto, in 1898. had this donation of IG and 8G. Could the State 
of Xew Mexico lease either 16 or 36, either of those donations, at the 
present time, for oil and make a valid lease on them? 

Mr. FiNNf:Y. Yes; the rule is, as I understand—^the present 
95 rule is that if the lands were known to be mineral—take the 
1898 <rrant first: if they were known to be mineral- 

Secretary F.\ll. Known to whom? 

Mr. Finney*. Known to an\*one. the general public, anyone that 
went on the section—known to be mineral in 1898, if surveyed at 
that time, that they did not pass to the State; that the State simply 
had the right of lieu selection. If the\’ were surveyed subsequently, 
and known to be mineral at the time of survey, and it did not pa^ 
to the State- 
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Secretary Fall. But known to whom to be mineral? Isn't there 
any rule as to who shall have knowledge of it ? 

Mr. Fixxey. Anyone wlio sees the land. It must not necessarily 
be the Government agent, or John Smith or Tom Jones. For in¬ 
stance, in the case of an outcropping that is visible to anyone who 
passes by—that would be known as mineral land under our rule, 
tender the rule whicli Secretary Hitchcock has approved, and which, 
I think, has been sustained since by the Supreme Court, geological 
indications, discoveries, and developments upon adjacent land may 
be taken into consideration and may be such knowledge. 

Secretary Fall. Yes: as to classification. 

Mr. Fixxky. Now, Mr. Secretarv: if that condition did not exist 
in 1898, and the school .section in New Mexico was surveved at 
that time- 

Secretary Fall (interposing). But the geological situation has not 
changed since 1898. It is the same now as it was then, I assume. 
I was there in 1898, and the geological contlitions have not changed, 
I assume. 

Mr. Fixxky. Well, there is a lot of mineral that is not disclosed 
on the surface. 

Secretarv Fall. Then according to that theorv vou would 
9() never get a title to the lands. That is what I am trving to 
get at. 

Mr. Fixxey. Well, there may be a defect in the school grants. 

Secretary Fall. Then the Government of the United States had 
better get to work and classify these lands. 

Mr. Fixxey. I think my.self it is a good tiling, and there is a 
bill pending which would require that very thing. 

Secretarv Fall. The Geological Survey can do it without any 
legislation, except the appropriation. 

Mr. Fixxey. Well, the thought of this bill is that there should 
be a determination In’ the Secretary, and the jiatents or evidence 
of title issued. It is very true, as you say, that it does leave the 
mass of State titles in an uncertain condition, because they may 
be lying out there, and they may have been there for ten, twenty, 
or thirty years. 

Secretary Fall. Is Mr. Sutro's statement of the case practically 
admitted ? 

Mr. F ixxEY. I think that is substantial!v the case. 

%/ 

Secretary Fall. The contest will be dismissed. 

(Which were all of the proceedings had in the above-entitled hear¬ 
ing at this time.) 


97 Exhibit 3 

Departmext of the Interior, 
General Land Office 

Washingtan^ D. 6'., Decemher 18, 1909, 

Ex parte State of California. Canceling list 792 and allowing amend¬ 
ment of list 622 

Register and Receiver, 

Redding, Califomia. 

Sirs : On July 29, 1902, the State of California filed in your office 
indemnity school-land selection list R. & R. No. 622 (State No. 
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3782) for all of sec. 6. T. 44 X., R. 3 E., M. D. M.. 639.17 acres, on 
the base of certain portions of sec. 36, T. 2 S., R. 5 E., S. B. M., 
alleged to be mineral land. 

. On March 7, 1903, there was a similar list filed in your ofhce, 
bearing the same State number for the same land on the base of 
an equal area of described land in sec. 36, T. 30 S., R. 23 E., M. D. M., 
also alleged to be mineral land (R. & R. 792). 

With vour letter of November 20. 1905, vou transmitted to this 
office an application to amend said list 792 by the substitution of 
the SE. 14? • V2 ^ Vi' Vi of NE. 14 , and part of the 

NE. 14 of NE. Vi of sec. 16. 10 N., R. 5 E., B. H. M., within the 

Klamath National Forest, created ^lay 6, 1905, as base therefor. 
This application to amend is supported by the requisite nonmineral 
affidavit and certificate of nonsaie and nonencumbrance of the base 
lands by the State. The land apjdied for was temporarily 
98 withdrawn by the departtnent on October 25, 1907, for a pro- 
})osed addition to the Shasta National Forest, and embraced 
within the boundaries of said forest by proclamation, dated March 2, 
1909, which excepted from its force and effect all lands which were at 
its date legally appropriated under the public land laws and which 
was restricted so as not to interfere with or defeat legal rights 
under such appropriation so long as the appropriation was legally 
maintained. 

Said list 622 was filed July 29. 1902. and was of record at the date 
of said temporary withdrawal and proclamation. The land applied 
for thereunder was therefore legally appropriated when the with¬ 
drawal was made and was excej^ted from the force and effect of the 
proclamation. 

The land applied for was covered by an existing selection on 
March 7. 1903. at the date on which said list 792 was presented and 
allowed. Your action in allowinir this list was erroneous, and the 
same, which is in substance an application to amend said list 622 
by the substitution of new base, is canceled (29 L. I). 29). You will 
so note upon your records. 

The application to amend said list 792 is treated as an applica¬ 
tion to amend said list 622 by the substitution of new base therefor, 
as indicated above, and this application being complete, the same is 
hereby allowed. Said list 622 has accordinixlv this dav been can- 
celed as to the original base tracts, and those designated in said 
application transmitted November 20. 1905, have been substituted 
therefor. 

You will so note upon your records and advise the proper State 
officer. 

Two copies are inclosed herewith for service. 

Very respectfully, 

(Siirned) Fked Dennett, ComDil^sioner. 

A. A. H. 

A. B. C. 
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Opinion 


Filed November 23, 1925 

♦ ♦ 


The bill is filed for the purpose of obtaining an injunction enjoin¬ 
ing the defendant, the Secretarv of the Interior, from continuing 
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proceedings in the Department of the Interior instituted by the 
department to determine the mineral character of certain lands in 
the State of California, the title to part of which is claimed by the 
plaintilf, and in the other part of which plaintiff claims an interest 
under a person claiming title. 

The matter is now before the court upon a motion for a prelimi¬ 
nary injunction. 

The charges upon which the hearing in question was ordered are: 
*‘(1) That the land is mineral in character, containing valuable 
deposits of petroleum and natural gas; (2) that the land was known 
to be mineral in character at and prior to the acceptance of the 
plat by the General Land Office January 20, 1003,'' the platbeing 
the plat of a survey. 

It is admitted that the lands in question are mineral in character, 
containing valuable deposits of petroleum and natural gas, but not 
that thev were known to be mineral on January 26, 1903. 

At tlie outset it is well to note certain matters admitted bv on<^ 

side or the otlier of the controversy. 

%/ 

100 It is claimed by the defendant and admitted by the jplaintiff 
that the court is without jurisdiction to determine whether 
or not the lands in question were known to be mineral on January 
26. 1903. , . . . ’ 

In the defendant's answer it is alleged that the proceedings sought 
to be enjoined were instituted in pursuance of a joint resolution 
of Congress of February 21, 1924 (43 Stat. L. 15), directing the 
Secretary of the Interior to institute proceedings to ascertain and 
establi^i title to the United States in the lands in question, but 
counsel for the defendant concede that the proceeding nas hot any 
different status because of that direction than it would have if it 
were a proceeding instituted under the general authority of the 
Secretary over public lands. 

It is agreed by both parties that the only question for determina¬ 
tion is whether or not such .stejis were taken by the Department 
of the Interior before th.e institution of the proceeding which it 
is sought to enjoin as to establish the fact that the title to the lands 
in question j>assed to the State of California under the gi'ant to 
the State by section 6 of the act of Congress approved March 3, 
1853. entitled ‘‘An act to provide for the survey of public lands in 
California, the granting of preemption rights therein, and for other 
purposes’' (10 Stat. L. 244, Ch. CXLV), which act so far as neces¬ 
sary to be considered for the purpose of this case reads: 

‘‘That all the public lands in the State of California, whether 
surveyed or unsurveyed, with the exception of sections sixteen and 
thirty-six, which shall be and hereby are granted to the State for 
the purposes of schools in each township, and with the exception 
of * * * the mineral lands, shall be subject to the preemption 

laws * * * shall, after the plats thereof are returned to 

the office of the register, be offered for sale, after six months’ public 
notice in the State of the time and place of sale, under the laws, 
rules, and regulations now governing such sales, or such as may be 
hereafter prescribed * * 
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It is conceded that this act has been conclusively interpreted not 
to be a <n*ant of lands known to be mineral in character. 

101 A survey of part of the lands conveyed by the school "rant 
to the State of California above referred to was made and a 
plat thereof filed and approved by the Commissioner of the (leneral 
Land Office in ISoG, but it is not claimed that the disposition of the 
present matter turns in any way upon a consideration of these facts. 

The bill sets forth that an application to tlie State of California 
by one Alice Miller for a certificate of purchase of the lands in 
question was made and that she made ui)on such application an 
initial payment, but that later the State sold all of the ri"ht, title, 
and interest of said Miller for delinquent taxes and purchased at 
the sale, takin" the tax deed to itself and filinjr it in the office of the 
surveyor "eneral of California. It is not claimed that the State 
"ot any better title to the lands in (juestion by this transaction than 
it had under the "rantinir act of 185:^ above cited. 

The motion for an injunction was heard on the bill and answer, 
which show the followinir facts. The lands in (juestion are in a 
thirtv-six *’ section. 


On February 28. 1900. the (leneral Land Office “suspended from 
disposition*' the said s<»ction by an order which stated, however, 
that the suspension did not include mineral lands. On July 19. 1900, 
the suspension was continued for a reasonable time, pending an 
inquiry as to the true nature of the lands then in pro"re.ss. In the 
years 1901 and 1902 a survey was made of the section and a plat of 
the survey filed and dr.ly accepted and ai)proved on January 20, 

190:k bv the Commissioner of the (leneral Land Office. On Mav 10, 

* • ' 

190:k the plat was filed in the local land office in ('alifornia. The 
lands were returned by the surveyor as mineral, and the plat showing 
that fact has at all times been on Hie in the office of the Secretary 
of the Interior. It is alh'ired in the answer that the field notes 
102 of the official surveyor also showed that said section JO was 
mineral in character and that such notes were also filed in the 
office of the surveyor "eneral. In ar<rument this was denied by 
coun.sel for the plaintitT. and it was conceded by counsel for the 
defendant that such notes did not show that the lands were'mineral. 
Plaintiff claims that the title to the lands ve.'^ted in the State of 
California as of the date of the a})proval of the plat. If the case 
rested at this point, it would be necessary to hold that any convey¬ 
ance by the State of California after the date of the suspension 
above mentioned passed no title, for in the absence of other evidence 
as to mineral character than what was shown by the notations on 
the plat it is not ai)parent why the notations should be i^ored. 
(See Borden vs. Northern Pacific Railroad. 154 U. S. 288. 320.) 
However that may be, there was further action by the Land Office, 
for on December io. 1903. a special a"ent of the (leneral Land Office 
was directed to make a report based upon his examination thereto¬ 
fore made and on his knowledge of the lands in question and 
familiarity with the country generally and to state whether there 
was in his opinion any necessitv for a continuance of the suspension. 
This agent under date of March 24. 1904, made a report to the Com¬ 
missioner of the General Land Office upon the township in which 
the lands are located, as follows: “ No wells have been bored for 
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oil, and, in my opinion, all of the lands in the township should be 
relieved from further suspension,” and on April 5, 1904, the Acting 
Commissioner of the General Land Office in a letter to the register 
and receiver in California referring to the previous directions for 
an examination, wrote: 

‘‘ I am now in receipt of the agent's report to the effect that 
certain of the lands so suspended are being developed for their 
deposits of mineral, and that numerous oil wells have been sunk 
which have proved to be good producers of mineral. Other town¬ 
ships and portions of townships have not been developed at all, 
10:1 for wells that have been sunk have proved to be barren. The 
lands upon which he states active mineral development is in 
progress will be allowed to continue suspended, but as to: the fol- 
lowinir tracts, where no mineral has been discovered, it is believed 

V ■ 

that no good reason exists for further .suspension. 

‘‘-Vccordinglv the lands hereinafter described are herebv; relieved 
from suspension.'' 

Among the lands directed to be relieved from suspension were all 
of those in said township, and the register and receiver; was by 
such letter directed to make a j)ro})er notation upon the records 
of his office. On Januarv 24, 1908, the reirister and receiver certi- 
tied to the State surveyor general, referring to the lands in question, 
as follows: 

This is to certify that I have examined the files, plats, and rec¬ 
ords of this office in relation to all of sec. 8G, Tp. 80 S.. R. 23 E., 
Mount Diablo meridian, and find that ther(‘ is not anv homestead. 


preemption, or other valid claim to any j)ortion of said lands on 
file or record in this office adverse to that of the State of California., 


and that the plat thereof has been filed in this office more than 90 
days, viz, since May IG. 1903. and was approved by the United 
States Surveyor General on the 1st day of August. 1902." 


On August 24. 190N, one Hay applied to the State of California 
to purchase part of the lands in (juestion. On the same day one 
HuffinL*'ton made a similar a})])Iication for tlie other pai’l of such 


lands. Each ap])licant made his initial payment. On August 25 
of that vear Hav and Buffington redeemed the lands from the sale 
to Miller above mentioned. On Januarv 5. 1909, certificates were 


issued by the State to these applicants evidencing theii- respective 
rights to purcha.se the lands applied for upon comq^letion of pay¬ 
ments tlierefoi- as required by law. On August 21, 1909. said 
Buffington made an agreement with one Carman for the' portion 
so applied for by Buffington, and on January 20. 1910, the .State 
issued to Buffington its patent for the lands. Buffington deeded the 
lands so patented to C^irman. Carman, on Ma}* 25. 1919, together 
with a grantee from him of a one-half interest, entered into a 
104 contract with the plaintiff for the development of the lands 
so obtained from the State. Hay completed his purchase 
by payment of the purchase price in full, and on November 29, 1909, 
an agent of the plaintiff purchased Hay\s interest for a valuable 
consideration. On Januarv 31, 1910. the State of California issued 


its patent to such agent, who thereupon deeded said land to the 
plaintiff. 
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On March 7, 1903, the State of California offered the lands in 
question as a mineral base for a lieu selection. On August 15, 
1905. the State sought to amend this lieu land offer bv offering 
another base. On December 18. 1909, the department cancelled the 
lieu selection on the base of the lands in miestion because of a con¬ 
flict therein with previous indemnity land selections submitted by 
the State. 

On September 14. 1908. the land was withdrawn from agricultural 
settlement and on June 4, 1909, it was classified as oil hind. On 
June 7, 1909, the classification of the land as oil land was approved 
by the Secretary and on September 27. 1909, by department onier 
the land was withdrawn from mineral entry. 

On Januarv 14. 1914. the register and receiver at Visalia, C'ali- 
fornia. was instructed by a letter from the Commissioner of the 
(xeneral Land Office to in.stitute adverse proceedings with reference 
to the lands in question on the ground of known mineral character 
of the lands on December 20. 1901. No notice of these proceedings 
was given to tlie parties in intere.st. On October 12, 1917. the 
Commissioner of the Oeneral Land Office asked for a list of con¬ 
tests pending in respect to public lands in California and on Xov- 
ember 2G. 1917. the land office at Visalia replied by letter to 
the Commissioner of the General Land Office calling at¬ 
tention to the j)endency of these charges as to the mineral 
105 character of the lands in question. On March 2. 1921, the 
(Commissioner of the General Land Office directed the chief 
of the field division in California bv letter to advise the register and 
receiver at Visalia of the names of the parties in interest and to 
})rosecute the proceedings against them but in view of a decision 
of the Supreme Court directed that the inquiry as to known mineral 
quality should be as of January, 1903. instead of December, D20. 
The action on these proceedings will be referred to later herein. 

Tt is claimed by ])laintiff* rh.at upon said removal of the suspension 
and sih'li determination of their nonmineral character in 1904, the 
title of the State of California to the lands ‘‘was finallv determined 
and .‘•settled.** 

The que.<ions involved are made <lifficult of solution by reason of 
the fact that ('ongre.ss has not provided for a patent to the State of 
lands mentioned in the statutory grant nor for a certification of a 
list of selections by the State. The State can not insist on having 
a i^atent. (Shaw vs. Kellogg, 170 U. S. 312.) Was the State's title 
established before the institution of the proceedings sought to be en¬ 
joined ? is the question. If it was, there could hardly be a contention 
that tiie injunction should not be granted. (Noble vs. Union River 
Logging Co., 147 U. S. 165: Lane vs. Watts, ‘234 U. S. 525, 235 U. S. 


13, 41 App. D. C. 139.) 

Xo case in a court of the United States has been cited bv counsel 
nor has any been found by the court passing directly upon the effect 
if the approval by the I>and Office of the plat of a survey of a school 
land section as establishing finallv the title in the State to the lands 
not shown on the plat to be mineral and so precluding any 
106 further departmental action; nor is there any decision deter¬ 
mining whether such finality results from a finding that the 
lands are not mineral based on a special examination such as that 
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made after such approval of the plat by an a"ent of the Land Office 
referred to above. Of the decisions cited by the plaintiff those most 
nearly similar to the present case involve the so-called Baca ^ant, of 
which decisions the first was Shaw vs. Kellogg, supra. That case was 
as follows: A dis})ute existing between the heirs of one Baca and the 
town of Las Vegas to certain lands in the Territory of New Mexico, 
being public lands. Congress in 1860, after an investigation and re¬ 
port/by the survej’or general of New Mexico, passed an act (12 Stat. 
L. 7#), section 6 of which is as follows: 

Sec. 6 . xVnd be it further enacted, That it shall be lawful for the 
heris of Luis Maria Baca, who make claim to the said tract of land 
as is claimed by the town of Las Vegas to select, instead of the land 
' laiined by them, an equal quantity of vacant land, not mineral, in 
the Territory of New ^lexico, to located by them in square bodies, 
not exceeding five in number. And it shall be the duty of the sur- 
vevor general of New Mexico to make survev and location of the 
lands so selected by said heirs of Baca, when thereunto required by 
them: Provided, however. That tlie right hereby granted to said 
heirs of Baca shall continue in force during three years from the 
passage of this act, and no longer.'’ 

The facts in the case are summed up in the opinion at page 342 as 
follow’s: 

“Summing up the whole matter it results in this: Congress in 18G0 
made a grant of a certain number of acres, authorized the grantees to 
select the land within three vears anvwhere in the Territory of New 
Mexico, and directed the surveyor general of that territory to make 
survey and location of the Ian<l selected, thus casting upon that 
officer the j)rimary duty of deciding whether the land selected was 
such as the grantees might select. They selected this tract. Obey¬ 
ing the statute and the instructions issued by the Land Department, 
that officer approved the selection and made survey and location. 
Tile Land Depai’tment, at first susnending action, finallv- directed 
liim to close up the mattei*. to approve the field notes, survey and 
plat, and notified the parties through him that such 
107 field notes, survey and plat, together with the act of Congress, 
sliould constitute the evitlence of title. All was done as di¬ 
rected. Congress made no jirovision for a patent and the Land 
Department refused to issue one. All having been done that was 
])rescribed by statute, the title passe<l. The Land Department has 
repeatedly ruled that the action then taken was a finality. It has 
noted on all maps and in its reports that this tract had been segi*e- 
gated from the public domain and become private property. It 
made rejiort of this to Congress, and that body has never questioned 
the validity of its action. The grantees entered into actual posses¬ 
sion and fenced the entire tract. They have paid the taxes levied 
bv the State ui^on it as private propertv, amounting to at least 
$ 6 (*», 000 .’’ 

The action was in ejectment. The plaintiff and those under whom 
he claimed had been in possession since 1SG9. No question as to their 
title had been raised until 1887 when defendants took possession and 
disputed the plaintiffs’ claim. The court said: 

‘‘We are of opinion that at this late day the title to the locators 
and their grantees is not subject to challenge, and that it is a full, 
absolute, and unconditional title.** 
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The court said further at pa^e : 

*• There was no reservation of the matter for further consideration 
in the land department or by tlie surveyor "eneral. There was 
a finality so far as they were concerned.'* 

This quotation from the opinion in Shaw vs. Kello^^ has l)een 
made to demonstrate the marked difference between that case and 
this, a difference as irreat as between the present case and Lane vs. 
Watts. su}>ra. in which an injunction was <rranted against the Secre¬ 
tary of the Interior because lie was about to approve an entry on 

lands included in a tract selected bv the Baca heirs under the act of 

* 

1860 above (pioted. not the .<ame selection as that involved in Shaw 
v.s. Kello^ir. As the court savs in the opinion in Lane vs. Watts. *2.*>4 
r. S. 025'. 541: 

“To accommodate confiictinir claims and at tlie instance of the 
(jovei*nment the Baca claimants irave up their rights to a definite 
tract of land. * * * “ 

and this points out a vital distinction between that case and the one 
under consideration. 

lOS Tlie case of Saunders vs. La Pui*isi*ma. etc., Co. (125 C'alif. 

159) more nearly resembles the present case than any others 
cited for the plaintiff, but the difi'erences ai*e such as to make a dis¬ 
tinction nece.ssarv. In the Saunders case the plaintift's predecessors 
in title had obtained in 1890 a patent from the State—seven A'ears 
before the defendant corj^oration claimed the riirht to make a mineral 
entry. The (leneral Land Office lonir before the patent issued to the 
State in 1890 had found (in 1871) the lantl to be nonmineral and 
had thereafter .so far as the report shows made no contention to the 
contrarv nor had it done anvthin<r thereafter indicatin<r that it was 
still consideriiiL'’ the question of mineral (juality of the land. The 
recrister of the local land office had is.sued before the patent was 
granted a certificate similar to the one issued in the present case. On 
the.se facts the (*ourt held that the patent was not o])en to collateral 
attack bv the defendant. What the decision would have been ha<l 
the (n*neral Land Office acted from time to time a.s it did in the pres¬ 
ent case cannot be said, but at lea.st the fea.soninir of the court would 


have had to follow a different line in order to uphold the plaintiff's 
title. As to the effect to be driven the certificate of the register see 
Cosmos (*o. v.s. (jray P-airle Co. (190 U. S. »I01. :ii:l). 

The court is of the o})inion that inquiry into the known mineral 

character of tlie land was not foreclosed i)V the action of the Land 

« 

Office in relieving the lands from the order of susj)ension in 1904 
upon the report of the .special agent. If it were otherwise, then even 
though it had become known the next day that the land was mineral 
and that the report was deliberately false the department would 
have been helple.ss to act. (In this connection see what was said in 
United States vs. Southern Pacific Co. 251 U. S. 1, 14, about the 
very report upon which the (leneral Land Office acted in the 
109 present matter in removing the suspension.) If an admini.s- 
trative finding had the effect to close the matter then the ap¬ 
proval of the plat with the notation of the mineral character of the 
lands established conclusively that no title vested in the State. The 
defendant dcK\s not make that contention but claims that the question 
of the known mineral cliaracter of the lands was still an open one and 
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the admitted facts show that the department has so considered it to be 
at least up to a hearinjr had in 1921 before Secretary Fall in relation 
to the proceedings instituted in 1914. Unless the decision on that 
hearing finally determined that the land was known in, 1903 to be 
mineral an injunction should not be granted. What, if any, was the 
effect of that decision? 

At the hearing in 1921, which was before Secretary Fall, counsel 
for the Standard Oil Company stated that he was asking the depart¬ 
ment to determine that section 36 “ is a school section in place, title 
to which is vested in the State and that the title has been so vested 
since the approval of the survey in 1903.” After a statement of 
considerable length by counsel setting foi-th many if not all of the 
facts of record in the department, some of which are mentioned 
above, and also stating facts not of record about some of which no 
one else of those present should be presumed to know, which state¬ 
ment was also an argument on the law, the following occurred: 

‘‘ Mr. SuTRO. ♦ * * Now if you will ask me what it is I am 

asking you to do, I will say it is this: I am asking the department to 
close this case on the ground that the title is in the State, and there 
is nothing further to investigate * * * ^ 

'• Secrctarv F.m.l. What vou are asking now is that if convinced 
that the rule is as you state it, that instead of allowing this case to 
go to a hearing, and then in event I would hold with you, so decid¬ 
ing at that time, that if I am wdth vou that I should decide it at 
this time and prevent the delay in the trial ? ” 

110 After some discussion as to the reason for the delay in the 
proceedings instituted in February. 1914, the following oc¬ 


curred : 

** Secretary Fai.l. Let me ask you a question now: What is the 
theorv of the (Jovernment in a case like this? I called vour atten- 
tion to it a few da vs ago when Mr. Sutro was liere. Judge. In the 
first place, in 189S certain school lands, 16 and 30, in the States 
of Arizona and New Mexico, were donated to those States for certain 
})urposes. The States came into the Union in 1911, and in the 
enabling act they had certain other donations, as was the custom 
formerly. 

“Mr. Finney. Two additional sections. 

“Secretary F.m.l. Two additional sections, but they had prior 
thereto, in i898, had this donation of 16 and 36. Could the State 
of New Mexico lease either 16 or 36, either of those donations, at 
the present time, for oil and make a valid lease on them? 

‘‘Mr. Finney. Yes, the rule is, as I understand—tlie present rule 
is that if the lands were known to be mineral—take the 1898 grant 
first: if they were known to be mineral- 

“ Secretary Fall. Known to whom ? 

“Mr. Finney. Known to anyone, the general ])ublic. anyone that 
went on the section; known to be mineral in 1898, if surveyed at 
that time, that they did not pass to the State: they were surveyed 
subsequently and known to be mineral at the time of survey, and it 
did not pass to the State- 

“ Secretary F all. But known to whom to be mineral ? Isn’t there 
any rule as to who shall have knowledge of it ? 


58 


HUBEET WORK VS. STANDARD OIL COMPANY 


*'Mr. Finney. Anyone who sees the land. It must not necessarily 
be tlie Government a^ent, or John Smith or Tom Jones. For in¬ 
stance, in the case of an outcropping that is visible to anyone who 
passes by. that would be knovrn as mineral land, under our rule. 
Under the rule which Secretary Hitchcoc k has approved, and which, 
I think, has been sustained since by the Supreme Court, geological 
indications, discoveiies. and developments upon adjacent land may 
be taken into consideration and may i.5e such knowledge. 

•'Secretary Fall. Yes: as to classification. 

•‘Mr. Fi.N.xuY. Now, Mr. Secretarv, if that condition did not e.xist 
in 1S9S. and the scliool section in New ^lexico was surveyed at that 
time- 

“Secretary F.\ll (interposing). But the geological situation has 
not changed since 1898. It is the same now as it was then, I assume. 
1 was there in 189S. and the geological conditions have not changed, 
I assume. 

“Mr. Finney. "Well, there is a lot of mineral that is not disclosed 
on the surface. 

“Secretarv Fall. 'Fhen according to that theory you wouhl never 
get title to the lands. ^Fliat is what I am trying to get at. 

“Mr. Finney. Well, there may be a defect in the .school grants. 

“Secretarv Fall. Then the Government of the Ignited States had 
better get to work and classify these lands. 

Hi *• Mr. Fi.nney. I ihink myself it is a g<x)d liiing, and there is 
a bill pending which would re<|uire that very tiling. 

“ Secretarv Fall. 'Hie Geological Survey can dt) it vritlioui any 
legislation, except the appropriation. 

“iMr. Finney. Well, the liiought of tliis bill is tliat tiiere should 
be a determination by the Secretary and the jiatents or evidence of 
title issued. It is very true, as you say, that it does leave a mass of 
State titles in an uncertain comlition. becau.se tliev mav bo Iving out 
there, and ihcv niav Iiavc been there for ten. tw<'''tv. or tiiirlv vears. 

“Secretary Fall, is Mr. Sutrt)‘s statement the r*a.<e praciically 
admitted { 

“Mr. Finney. I think that is suh.stantially the ca.^e. 

“ Secretary Fall. The contest will he ilisnii.s.'-ed." 

It would make this opinion too long to (juote ad the argument of 
counsel. It is enough to .sav that his argument before the Secretarv 
of the Interior was sukstantiallv what it is here, and therefore the 
inference which the court draws from tiie foregoing colloquy is that 
the Secretary ruled as a matter of law that title to tiie lands in 

Q uestion was finally determined to be in the State of California in 
anuary. 1903. when the plat of the survey was approved or in April, 
1904. when the lau<is were relieved from suspension. The Secretary 
did not determine that the lands were not known in 1903 to be 
mineral. He sai<l in substance that it was not worth while to waste 
time to inquire as to that, for even though the evidence taken on the 
contest might show that the lands were known to be mineral still 
he could not find so. as the imiuiry as to that had been preHuded 
by the department. If the action of Secretary Fall was final, then 
there never has been and never will be a determination of the contest 
directed by the department in 1914, notwitlustanding that since 1900 
the department has from time to time shown tliat it considered the 
question to be an open one. 
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After the contest was so dismissed the Secretary filed no 
opinion nor did he make anv specific findings of fact; or con¬ 
clusions of law’, but the first Assistant Secretary of the 
or in a communication to the Commissioner of the General 
Office stated that a hearing had been had on the charges of 
ind that the Secretary after considering the law and the facts 
lly dii*ected the proceedings to be dismissed. The communica- 
nstructed the commissioner to dismiss the proceedings and to 
the case upon the records. The commissioner instructed the 
er and receiver in California to close the case on his records, 
the court differs from the finding of Secretary Fall as to the 
ig of title in the State of California, it is of the opinion that 
)epartment of the Interior has jurisdiction to prosecute the in- 
' as to the knowm mineral character in 1903 of the lands and 
a court may not interfere. (Lane vs. Mickadiet, 241 LL S. 201; 
los Co. vs. Gray Eagle Co., 190 U. S. 301. See also I-Sne vs. 
ington, 249 U. S. 231.) 

The motion for a pi-eliminary injunction is denied. 

Walter I. McCoy, ('kief Jmtice. 

113 Petition for reconj<ideratio)i of certain vlexcs expressed in the 

opinion of the Court filed herein November 23^ 1925 

Filed November 27, 1925 

i/i ili 

We respectfully submit to the court the following additional con¬ 
siderations which we earnestly believe lead to the conclusion that 
the temporary injunction prayed for herein should be granted. 

I. We note in the opinion (p. 2)^ the statement that it is admitted 
that this court is without jurisdiction to determine whether or not 
the lands in question were known to be mineral on January 26, 1903.” 
The question whether the land in 1903 was known mineral land or 
not is a mixed question of law' and fact. It is undisputed that at the 
time of the final approval of the survey no mineral had been dis¬ 
covered on this section. The Department of the Interior so found 
in 1904. The chief of field division and First Assistant Secretary 
of the Interior so advised the Secretary of the Interior in 1921. 

114 The pleadings now before the court so state. 

Therefore as a matter of law this court should find; that the 
land was nonmineral at the date of the approval of the survey, as 
it was determined to be bv the department in 1904 and bv the Secre- 
tary of Interior in 1921. No other finding could have been made 
by the Secretary of Interior in 1921 or should be made by the court 
now. (Davis v. Weibold, 139 U. S. 508, 519, 522, 523, and particu¬ 
larly 5 L. D. 126 and subsequent rulings cited by us.) 

The effect of a contrary view' w’ould be to permit the Department 
of the Interior now to try the question whether the land w'as known 
mineral or not at the date of the suiwey despite the fact that here¬ 
tofore the department has admittedly found the probative fact from 
which as a matter of law it results that the land was nonmineral and 
that the grant to the State attached. 


^P. 100, this print. 
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There would have been no purpose in tlie Secretary of Interior 
ordering a hearing in 1921 on an issue the determination of which 
was concluded by an undisputed fact, to wit. the absence of exposed 
mineral. He was justified in accepting the finding of his own office 
on that subject made in 1904. Satisfied as to the existence of liiat 
fact, he properly dismis.sed a contest wiiich could only subject the 
parties to an unwarranted burden and interference with the full en¬ 
joyment of their property. So this court of equity, we submit, 
should not permit the Secretary of the Interior to plunge these 
parties into an investigation of their title and the trial of an involved 
issue years after the ascertainment of the basic fact upon which the 
State's title rests. If the allegation that there was no mineral 
115 exposed on the land in 190:^ were disputed by the Government, 
an issue of fact would be raised which this court might or 
might not have jurisdiction to try. But on the admission of that 
fact now. as it has always In'cii admittCvl. the iegal conclusion that 
the title vested in the State inevitablv follows and this court, if it 
goes behind the order of the Secretary of Interior made in 1921. is 
bound to apply tiie law to that fact and to determine that question. 
And under Davis vs. Weibold. .supra, and the repeated prior decisions 
of the Department of the Interior and the Supreme Court of the 
United States on the subject, cited in the briefs, no other conclusion 
is ]) 0 .ssible than that the title was settled in the State when the de¬ 
partment found, as it still admits, that the land did not po.ssess the 
attributes of known mineral land as defined in those cases. 

The court's opinion intimates (p. 10)- tiuit the depai tmcuii would 
be helpless if within twenty-four hours after the determimition of 
1904, it should be ascertained that its action lunl been induce<l by a 
false report. It is precisely for such cases that courts of equity are 
oj)en and administrative action due to fraud, inadvantence or mis¬ 
take may be corrected in a ])rope!- judicial proceeding. But such 
action is for the judicial branch of the Government, whose orderly 
administration demands that the jurisdictional acts of a depart¬ 
mental head may not be upset by his successor in olHce. Further¬ 
more. it is conceded in this case that the fact upon which the de¬ 
partment acted in 1904 was correct. 

The department in 1904 found there was no mineral exposed on 
the land and that the land was subject to the laws for the dis- 
IIG position of the public lands, d'hat is admitted. The act of 
185:^ was one of those law.^. The grant then finally attached. 
The Secretary of the Interior in 1921 was empowered, if not com¬ 
pelled, to accept or make that finding of fact. It is not now dis¬ 
puted. Under all the decisions—not one has been cited to the con¬ 
trary—the finding of that fact fi.xed the title. 

• « 

II. It is said in the opinion that by reason of the notation on the 
plat of the survey of the section that the land was mineral *' in the 
absence of other evidence as to mineral character than w'hat was 
shown by the notations on the plat it is not apparent why the nota¬ 
tion should be ignored.” Again, ‘‘ If an administrative finding had 
the effect to close the matter then the approval of the plat with the 
notation of the mineral character of the lands established conclu¬ 
sively that no title rested in the State.” 
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But firstly, the notation of mineral on the plat would not defeat 
the vesting of the title in the State on the approval of the survey. 

State of Utah (32 L. D. 117) is a definite decision on that point. 
(Copy of the decision is attached.) 

Secondly, as the opinion states, it was admitted on the argument 
that the field notes did not show the land to be mineral and the 
report of the inspector who examined the land in the years 11^00-1904 

showed it was not mineral. Indeed, it has alwavs been admitted 

«/ 

and is admitted in the present pleadings that no mineral was ex¬ 
posed upon the land before 1919. 

As the opinion points out there are no proceedings provided 

117 by statute foi* i)atenting cei-tification or listing of school 
lands. The finding of the department in 1904 that there was 

no mineral exi)osed on this section, a fact never disputed, and the 
relief of the section from suspension was the equivalent; of 'the 
listing of the land to the State. At the date of that finding unle.ss a 
school section had mineral exposed upon it the land under the regula¬ 
tions of the Department belonged to the State as school land and 
could not be surrendered as mineral land. 

See regulations March 6, 1903 (32 L. D. 39) and regulations 
Jan. 10, 190G (34 L. D. 365, sec. 17), which heretofore we omitted 
to hriiiti’ to tii(* .Tticntion of the court and which reenacted the 
regulations of March 6, 1903, so far as pertin/ent here. 

As wa.s said by the Supreme Court of the United States, land 
which could not be patented as mineral would pass as nonmineral 
land. (Davis vs. Weibold, supra, at p. 523.) 

We earnest^ submit that the i)oint is controlling. 

We particularly call to the court's attention the case of State 
of ITah (32 L. D. 117), a case many times approved and followed. 
There it was held that a mineral return bv the Survevor General 
could not of itself operate to take the lands out of the grant to the 
State as being mineral lands. It was decided that on the Surveyor 
General's mineral return the State was not even entitled to a hear¬ 
ing as to the mineral or nonmineral character of the land; that 
such a hearing could be had only upon proof tendered by the State 
showing the actual existence of exjiosed mineral in accordance with 
the regulations above cited. 

State of Utali (32 L. 1). 117) and cases following that de- 

118 cision make it clear tliat in the absence of evidence as to min¬ 


eral character, other than a 


Survevor General's return and 


a mineral notation by the surveyor, the title to a school section 
passes to the State. Despite the surveyor’s mineral return the pre¬ 
sumption is that the St^te takes title. We respectfully submit 
that the court's views wiU logically lead to the contrary conclu¬ 
sion from that expressed if the premise with respect to the effect of 
the surveyor’s mineral notation is reversed. Instead of presump¬ 
tively preventing the title from attacliing the mineral notation does 
not prevent the title from attaching and does not overcome the pre¬ 
sumption that the land is nonmineral. It is precisely because there 
was no evidence of the kind required by the department to over¬ 
come that presumption that the title vested, and the surveyor’s min¬ 
eral return did not alter the situation. 
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The case of In re Utah (S2 L. D. 117) is strictly apposite to this 
case, has been, many times followed, and by reason of the date of 
the decision (May, 1903) is of peculiar interest in this case. 

Presumptively the title passed to the State and no proof of any 
kind was required to be submitted by the State. (State of Utah, 32 
L. D. 117; Charles L. Ostenfeldt, 41 L. D. 265; Utah vs. Olson^ 
47 L. D. 58.) 

It is said in the opinion that no case has been cited passing directly 
uix)n the effect of the approval by the Land Office of the plat of a 
survey of a scliool-land section as establishing finally the title in the 
State. 

\Vc have referred to tlie case of .State of Utah (32 L. D. 117). and 
we beg to add the following from AVyoming vs. I". S. (255 U. S. 
489). where Mr. Justice Van Devanter, .speaking for the court, said 
at j). oOO: 

119 “The Land Department uniformly has ruled that the States 
acquire a ve.sted right in all school sections in place which 

arc not otherwise appropriated, and not known to be mineral, at the 
time thev are identified bv the .survev or at the date of the grant 
where survey precede.^ it. regardles.s of when the matter becomes a 
subject of inquiry and decision, and that this right is not defeated 
or affected (p. 501) by a subsequent mineral discovery.” (Citing 
California v. Poley, 4 Copp*s L. O. 18; Abraham L. Minor, 9. L. D. 
40S: Rice v. California, 24 L. D. 14; United States v. Morrison, 240 
U. S. 192. 207; United States v. Sweet. 245 U. S. 563, 572.) 

III. The transcript of the hearing before the Secretary of Interior 
in R >21 (if it is com})etent evidence in view of the letter written by 

direction of the Secretarv stating that “after consideration of the 

• « 

law and facts involved ” he ordered the contest dismissed) shows 
conclusively that he accepted the admitted fact that there was no 
mineral exposed on the land in 1903 and that he applied the rules of 
his own department to that fact. (Regulations of 1903 and 1906, 
supra.) He .said: “What you are a.sking now is that if convinced 
that the rule is as 3 ’ou state it ” (i. e., that under the departmental 
regulations in force at the time the absence of exposed mineral fixed 
the nonmineral character of a school section), “that instead of 
allowing this case to go to a hearing, and then in event I would hold 
with vou. so deciding at that time, that if I am with vou that I 
.diould decide it at this time and prevent the delay in the trial?” 
(Answer, Exhibit 2, p. 18.)^ 

That is what the Secretarv of the Interior did. He applied the 
regulations of the department to the fact admitted to be true, 

120 and still so admitted. AVe submit his action exhausted the 
jurisdiction of the department. 

AVe are now before a chancellor invoking the protection of the 
equity jurisdiction on the same indisputable and undisputed fact. 
AVe ask the court to consider the rule of law upon which we relied and 
which finds clear expression in Davis vs. AA^eibold (supra) and the 
many decisions of the department and its own regulations (supra). 
If the court is convinced, as it must be, that under those reg^ations 
and decisions the absence of known mineral on the land established as 


’ P. 90, this print. 
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a fact in the department by its finding in 1904, never questioned, since 
1904, stamped this land as nonmineral, or if, as we confidently believe^ 
it appears that the jurisdiction of the department over the matter was= 
exhausted, then we ask the court to interpose its suitable power- 
against this attempt at an interference with plaintiff’s title. Docss 
not the court believe that if the statute had provided for patent one 
woul dhave issued in 1904 or in 1921 ? Or if for listing, that the land 
would have been listed ? Or if for certification, that the land would 
have been certified? For seventeen years, from 1904 until 1921, no 
action of which the State or its grantees could know was attempted 
against this land by the Department of the Interior. If the Govern¬ 
ment now truly believes that its rights have been invaded by the State 
and its grantees, the courts of the land are open to the Government, 
and in our view that was the recourse intended by the Congress of the 
United States in adopting the joint resolution referred to in the 
defendant’s answer. 

It is because of our abiding confidence in the eagerness of this 
court to do justice that we have ventured now’ to intrude these 
121 observations. For we know’ that the mind of the chancellor is . 

fully receptive to argument made in good faith and w’ith 
respect. 

Kespectfully submitted. 

Oscar Sutro, 

Mckenney & Flannery, 

Attorneys for plairUiff^ 

PiLLSBURY, Madison & Sutro, 

Of Counsel. 


Service of copy of this petition hereby acknowledged this 27th day 
of Xov., 1925. 

H. L. Underw’ood, for Defendant. 


122 State of Utah (32 L. D. 117) 


A grant of lands to a State for school purposes does not carry lands 
known to be chiefly valuable for mineral at the time when the 
State's right would attach, if at all. 

A mineral return bv the Surveyor General does not have the effect 
to establish the character of lands as chiefly valuable for mineral, 
and cannot of itself operate to take lands out of the grant to the 
State, as mineral lands. This can only be done by proof clearly 
showing that the lands w’ere, at the time w’hen the right of the 
State would have attached, know’n to contain valuable deposits of 
mineral, and to be chiefly valuable on account of such deposits. 


Acting Secretary Ryan to the Commissioner of the General Land 
Office: 


May 5, 1903 


This is an appeal by the State of Utah from your office decision of 
July 10, 1902, whereby the petition filed by said State, March 25, 
1902, asking that a hearing be ordered to determine whether the 
lands embraced in sec. 2, T. 14 S., R. 6 E., and section 36, T. 12 S.,. 
R. 6. E., passed to the State under its school grant made by section 
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6 of July 16, 1894 (28 Stat. 107-109), or were excepted from said 
grant because known to contain valuable mineral deposits at the date 
when the State’s right must have attached thereto, if at all, was 
dismissed. 

Utah was admitted into the Union as a State by proclamation of 
the President, January 4, 1896. (29 Stat. 876.) The lands in ques¬ 
tion were surveyed prior to that time^ and were returned hy the Sur¬ 
veyor General as mineral (coal) lands. 

The petition avers, in substance, that the lands have never been 
known to contain valuable deposits of coal or other mineral, 

123 and that the same was at the date of the State’s admission 
into the Union (the time when its rights thereto must have 

attached, if at all) of the class and character of lands intended by 
Congress to pass under its said grant. 

The request for a hearing is predicated upon the theory that in 
the Surveyor General’s return the lands can not be regarded or dealt 
with as having pa^ed to the State so long as such return remains 
subsisting. The contention by the appeal is upon the same theory. 

It is settled law that a grant of school lands to a State does not 
carry lands known to be chiefly valuable for mineral at the time 
when the State’s right would attach, if at all. A mere mineral 
return hy the Surveyor General^ however., does not have the effect 
to establish the character of lands as chiefly valuable for mineral.) 
and can not., thei'efore^ in and of itself., operate to take lands out of 
the grant to the State as mineral lands. This could only be done by 
proof clearly showing that the lands were at the time when the right 
of the State would have attached known to contain valuable deposits 
of mineral and to be chiefly valuable on account of such deposits. 

By the circular of instructions issued by your office, with the 
approval of this department, March 6, 1903 (32 L. D. 39), it is 
declared, among other things, as follows: 

RrLE 1. When a school section is identified bv the Government 
survey and no claim is at the date when the right of the State would 
attach, if at all, asserted thereto under the mining or other public 
land laws, the presumption arises that the title to the land has passed 
to the State, but this presumption may be overcome by the submis¬ 
sion of a satisfactory showing to the contrary. Applications pre¬ 
sented under the mining laws covering parts of a school section will 
be disposed of in the same manner as other contest cases. 

“Rule 2. The State will not he permitted to make selection in 
lieu of land within a school section alleged to he mineral in 

124 character and for that reason excepted from its grant, whether 
retunied hy the Surveyor General as mineral or otherwisein 

the absence of satUfactory proof that the base land \cas known to 
he chiefly valuable for mineral at the date when the States right 
thereto wcnild have attachedif at all. The proof must show the 
hind of mineral discovered upon the land arid the extent thereof., 
when and hy whom the discoveries were made., as far as practicable, 
whether any claim to the land was asserted under the mining laws 
at the date when the State’s right thereto attached, if at all, and if 
so, by whom, the nature and extent of the mining improvements 

E laced upon the land by the mineral claimant, and what efforts have 
een and are being made to develop the land in good faith for 
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mineral purposes. If in any case the proof does not clearly show 
that the Tbase land was known to contain valuable mineral deposits 
f and to be chiefly valuable on account of such deposits, at the date 
I the State’s right would have attached thereto, a selection in lieu 
thereof will not be permitted. A certificate of the proper authori¬ 
ties that the base lands have not been sold, encumbered, or other¬ 
wise disposed of must also be furnished.” 

There is nothing in the record to show that any claim under the 
mining laws was asserted to the lands here in question, or to any 
portion thereof, at the time when the right of the State must have 
attached thereto, if at all (which was the date the State was ad¬ 
mitted into the Union), and it is therefore to be presumed that they 
passed to the State under its said grant. In view of this presump¬ 
tion, which subsists until overcome by satisfactory proof to the con¬ 
trary as provided in said circular, the Land Department would not 
be justified to order a hearing as asked by the State under its grant, 
notwithstanding the mineral return of the Surveyor General; no use¬ 
ful purpose could be accomplished by such a proceeding. 

It is stated in the record that a large number of coal filings have 
been made for portions of the lands in said section 2, township 14 
south, range 6 east. Such filings should not have been allowed in the 
absence of a determination (upon notice to all parties interested, as 
in other contest cases) that the lands were known to be chiefly 

125 valuable for coal deposits at the date the State was admitted into 
the Union. You will therefore direct the local officers to notify 

the coal claimants that their filings will be cancelled unless within a 
reasonable time, to be fixed by your office, they shall, after proper 
notice to the State, and other interested parties, if any, submit 
evidence to satisfactorily show that the lands covered by such filings 
were known to be chieflv valuable for coal at the date the State was 
admitted into the Union. If evidence shall be submitted for the 
purpose and in the manner required, the case will be considered and 
adjudicated as are other contest cases; otherwise, the coal filings will 
be cancelled. 

The decision of your office is modified to conform to the views here¬ 
in expressed. (Italics ours.) 

126 Memorandum re petition for reconsideration 

Filed December 16, 1925 

« :ie 4e 

The petition filed herein on the 27th day of November, 1925, for 
reconsideration of certain views expressed in the opinion of the court 
i filed herein November 23, 1925, is denied. 

> Walter I. McCoy, Chief Justice. 

127 Order denying application for injunction pendente lite 

Filed December 18, 1925 

tf. # * * * « 

This matter having come on for hearing upon the 17th day of 
October, 1925, upon the defendant’s return to the order to show 
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cause as to why an injunction pendente lite should not be issued 
against the defendant herein, was argued by counsel for the respec¬ 
tive parties and taken under advisement by the court, and the court, 
being duly advised, it is now this 18th day of December, 1925, 
ordered and adjudged that the application for injunction pendente 
lite be, and the same is hereby, denied, to which the plaintiff, by its 
counsel, duly excepts, and said exception is hereby allowed. 

Walter I. McCoy, 

Chief Justic^ Supreme Courts D. C. 

128 No. 44747. In equity. Filed October 9, 1925 

Stipulation and agreed atalement of facte 

Filed June 1, 1926 


♦ * * 4c « ♦ 


It is stipulated between the respective parties to the above- 
entitled cause that said cause mav be submitted to the court on the 
pleadings on file and on the following agreed statement of facts, 
to wit: 


129 I. The SE. and W. of section 14, all of sections 15 and 
16, p]. 1/2 and SW. Vj of section 17, SW. i/i and K. i/o of section 
19, all of sections 20 , 21 , 22 , 23, 24, 25, 26, 27, 28, and 29, E. and 
NW. of section 30, NW. i/4 and E. i/5 of section 32, all of sections 
33, 34, 35, and 36 of township 30 S., R. 23 E., M. D. B. & M., being 
all of the unsurveyed lands in said township, were surveyed in the 
years 1901 and 1902, and plat of survey was thereafter filed and 
duly accepted and approved by the Commissioner of the General 
Land Office on Januarv 26, 1903. 

The plat and general description attached to the field notes of 
Siiid official survey returned said lands as mineral in character, and 
the same were at all times thereafter on file in the office of the 


United States siirvevor jjeneral of the State of California and in the 
office of the Secretarv of the Interior at Washington, I). C., and the 
same were official public records. 

130 II. The map attached to the complaint in the above-entitled 
case is a true map of the land showing the mineral develop¬ 
ment as compiled from the official ])lats and records of the California 
State mining bureau and as brought down to 1904. 

vT' “ 


The first discoverv of oil on section 36 was in 1918. The first 


discovery of oil in township 30 S., R. 23 E., M. I). B. & M., was in 
1911. The first discoverv of oil in the Elk Hills structure was in 
1911. 


Prior to the 3 ’ear 1910 no oil had been discovered in township 30 S., 
R. 23 E., M. l3. B. Sc M., or in any township contiguous thereto, or 
cornering thereon, except that for many 3 ’ears prior to 1903 oil had 
been produced in township 30 S., R. 22 E., but the nearest discovery 
of oil to said section 36 prior to 1910 was in section 28 of township 
30 S., R. 22 E., eight miles distant from said section 36. 

No mineral was exposed in township 30 S., R. 23 E., M. D. B & M., 
prior to the year 1911. 

131 III. In or about the month of January, 1900, representations 
were made to the Department of the Interior by a great num- 
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ber of persons, to the effect that lands in numerous townships, in¬ 
cluding township 30 S., R. 23 E., M. D. B. & M., were being applied 
for and patented under agricultural laws on the representation that 
the same were nonmineral, whereas said lands, or many of them, 
were mineral in character. Thereupon the Department of the 
Interior caused the suspension of said lands from agricultural entry 
and caused the examination into the mineral character thereof and 
received the reports therein and made the restorations, as shown by 
Exhibits A, B, C, D, E, and F, attached to the complaint. 

IV. All documents annexed to the pleadings are true copies of the 
originals of which they purport to be copies. 

V. The letter dated ^larch 2, 1921, attached hereto and marked 

‘‘ Exhibit 1,"’ shall be considered to be part of plaintiff’s 

132 Exhibit K, annexed to the complaint, and amended the 
charges, which as amended were dismissed by the Secretary of 

the Interior. 

VI. No contest or proceeding was ever instituted in the General 
Land Office of the United States, or in any court, disputing the title 
of the State of California to said section 36, until a contest and 
adverse proceedings were initiated in the General Land Office as set 
forth in the charges referred to in the letter of January 14, 1914 
(Exhibit 1, annexed to the answer herein). 

VII. In the month of February, 1921, the attention of the Attorney 
General of the United States was directed to the fact that no action 
had been taken on said charges since 1914, but that by reason of the 
development of said section 36, which had been commenced in the 
year 1918, and the continued drilling and production of oil there¬ 
from, it was desirable that prompt action should be taken upon said 
charges. 

In the month of February, 1921, the attention of the Secretary 
of the Navy of the United States (said section lying 

133 within the confines of petroleum naval reserve No. 1) was 
similarly directed to the pendency of said charges and to the 

desirability that a prompt determination be had of the status of the 
title of said section. 

On February 28, 1921, the Commissioner of the General Land 
Office directed the attention of the Secretary of the Interior to the 
pendency of said charges and to the alleged facts upon which the 
same were based, as is shown by the commissioner’s letter dated 
February 28, 1921, copy whereoi is attached hereto and marked 
“ Exhibit 2.” 

On February 28, 1921, the Secretary of the Navy, having been 
advised of the pendency of the charges with reference to said section 
36, requested the Department of Justice to take action looking to the 
protection of the alleged interests of the United States and the 
Department of the Navy in said section 36. 

Thereupon, by letter dated March 2, 1921, copy whereof is at¬ 
tached hereto and marked “ Exhibit 3,” the Secretary of the Interior 
requested the Attorney General of the United States to take - 

134 appropriate action, through the courts, looking to the protec¬ 
tion of the Government’s alleged interest in said section, pend¬ 
ing final action on proceedings through the local land office at Visalia, 
California, with respect to said section 36. 
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VIII. Thereupon the Department of Justice took under considera¬ 
tion the advisability of taking action in the courts, as requested by 
the Secretary of the Interior and as requested by the Secretary of 
the Navy, looking to the appointment of a receiver to take possession 
of said section 36 and to the issuance of an injunction to prevent the 
further operation and development of said section by the transferees 
from the State of California, then in possession thereof. 

In the latter part of the month of April, 1921, Assistant Attorney 
General Riter, of the Department of Justice, having under considera¬ 
tion the advisability of the institution of said proceedings, reached 
the conclusion that tlie Department of Justice was without jurisdic-. 
tion to determine or to obtain a determination through the courts 
witli resj)ect to the title to said land, and that the determina- 

135 tion of the title to said land, involving tlie determination of 
the mineral or nonmineral character of said land at the date of 

the approval of the survey thereof, was a matter within the juris¬ 
diction of the Department of the Interior and that the Department 
of Justice would be confined in its efforts to protect the alleged in¬ 
terests of the United States and of the United States Navy in said 
land to the institution of proceedings for the appointment of a re¬ 
ceiver and for an injunction against the further operation and 
develoj)ment of said land, pending the determination by the Depart¬ 
ment of tlie Interior of the known mineral or nonmineral character 
of said land at the date of the a^^proval of the survey thereof. 

IX. Assistant Attorney General Riter. likewise, reached the con¬ 
clusion that an injunction against the further operation of said 
land. ]x*nding the determination of title of said land, as aforesaid, 
would be attended with j^t'^^jtKlice to the interests of the United 
States if the Ignited States should iiltimatelv recover said land, or 
if it should be determined by the Department of the Interior 

that the United States was entitled to said land, by reason of 

136 the fact that an injunction against the operation of said land 
would j)ermit the drainage thereof by operators on lands con- 

tiiruous thereto. It was the view of Assistant Attornev General 
Riter. of J. Crawford Biggs, and of Commander H. A. Stuart that 
no injunction or receivership was advisable provided that there 
would be an early hearing in the Interior Department to determine 
the character of said land. It was considered important by the De¬ 
partment of Justice and by the representatives of the transferees that 
there be a final decision reached in said case at the earliest date 
possible. 

X. The Department of Justice considered that the operators then 
in possession of said land were financially responsible and would 
be able to respond in damages for the amount of petroleum extracted 
from said land if their operations were permitted to continue pend¬ 
ing a speedy determination of the question of the title thereto, and 
concluded that if the operators of said lands would agree to suspend 
the further development thereof, pending the speedy determina¬ 
tion by the Department of the Interior of the question of the 

137 title thereto, that no purpose would be subserved by the in¬ 
stitution of proceedings as suggested by the Secretary of the 

Navy and the Secretary of the Interior. 
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This conclusion expressed the understanding and views of the rep¬ 
resentatives of the Department of Justice aforesaid, and also ex¬ 
pressed the understanding of said Commander H. A. Stuart, who 
was of opinion that the issuance of an injunction would be disas¬ 
trous and that no receiver was necessary in view of the fact that 
assurances had been "iven by the Interior Department that there 
would be an early hearinij to determine the character of the lands. 

XI. Thereupon on the 16th day of May, 1921, representatives of 
the transferees met with representatives of the Department of Justice 
and of the Department of the Navy, to wit, with W. D. Kiter, As¬ 
sistant Attorney General, and with D. D. Caldwell, special assistant 
to the Attorney General, in charire of matters affecting the naval 
reserves, and with Commander PI. A. Stuart, of the United States 
Xavv. ins])ector in charge of the naval reserves. 

138 Conferen' es between the transferees and said members of the 
Department of Justice and representatives of the Xavy were 

held on Mav 16th, Mav 17th, Mav 18th, Mav 19th, and Mav 2()th, as 
the result of which conferences said transferees from the State of 
California, in possession of said lands, formally agreed with the De¬ 
partment of Justice to refrain from further drilling of said land 
upon the understanding that a speedy determination would be had 
in the Department of the Interior with respect to the title to said 
section 36. 

On the 19th dav of Mav, 1921, before said conferences and agree- 
ment with the De])artment of Justice were definitely concluded. As¬ 
sistant Attorney General Riter requested the participation therein 
of J. Crawford BigL^s. whereupon after further conferences on May 
10th and Mav 20, 1021, in which the Assistant Attornev General and 
Mr. Caldwell and Commander Stuart and J. Crawford Biggs par¬ 
ticipated, it was agreed between said representatives of the United 
States Government, aforesaid, and the representatives of the trans¬ 
ferees of the State of California that no action would be taken by the 
Department of Justice for the appointment of a receiver or 

139 for an injunction against the operation of said lands, and that 
until a determination by the Department of the Interior as 

to the known mineral character of said lands there should be no 
further development thereof by said transferees in possession. 

Said agreement was reached upon the understanding: with the 
Assistant Attorney General that the transferees from the State of 
California would immediately endeavor to secure from the Depart¬ 
ment of the Interior an early hearing and determination with respect 
to the known mineral character of said section 36 at the date of the 
approval of the survey thereof and with respect to the title to said 
section 36. 

XII. W. D. Riter was Assistant Attorney General, in charge of 
public lands and Indian affairs. In the month of April, 1921, Mr. 
Kiter had, in addition to the Department of Justice file, the reports 
the Land Office had sent over to the Department of Justice contain¬ 
ing the result of the investigations conducted by the special agents 
with respect to the character of said section 36, and Mr. Riter ex¬ 
amined the same carefully and was very familiar with all the facts 
which they disclosed. 

140 D. D. Caldwell was a special assistant to the Attorney 
General and had for a number of years last passed been in 
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constant contact with the matters ]^rtaining to naval reserves Nos. 
1 and 2 and with the question of title involved and with the location 
and productive quality of the lands therein situated, and Mr. Cald¬ 
well was fully apprised of the questions involved in respect to said 
section 36. 

Commander H. A. Stuart was similarly informed and particularly 
with respect to the physical facts relating to the naval reserves and 
to said section. 

Harry L. Underwood was an assistant to the Attorney General, 
connected with Land Office matters. 

J. Crawford Biggs had been special counsel representing the Gov¬ 
ernment of the United States in protracted litigation affecting the 
title to lands in the naval reserves and near said section 36 and was 
intimately acquainted with the legal and physical facts involved in 
the proceedings directed to be brought against said section 36. 
Throughout the period from May 16th to May 20, 1921, and 
prior to the consummation of the agreement hereinbefore 

141 referred to, all of said representatives were in more or less 
frequent consultation with respect to the matters hereinabove 

referred to, and on May 20, 1921, consulted the Honorable E. C. 
Finney, First Assistant Secretary of the Department of the Interior. 

XIH. On the faith of the stipulation that further development of 
said land would be discontinued pending the determination of the 
known mineral character of said land, which stipulation said trans¬ 
ferees entered into and which thev observed, the contemplated pro¬ 
ceedings to restrain such further development were not instituted. 

XIV. On May 23, 1921, Assistant Attorney General Riter wrote 
to Raymond Benjamin a letter, copy whereof is hereto annexed and 
marked “ Exhibit 4.*' 

XV. After the conclusion of the conferences hereinbefore referred 
to, conferences which had been commenced bv transferees from 

the State with the Department of the Interior, on May 16, 

142 1921, and which had been continued in the Department of 
Justice as aforesaid were renewed with the Fii’st Assistant 

Secretary of the Interior and subsequently with the Secretary of the 
Interior. On various occasions between May 17th and May 24, 1921, 
representatives of the transferees from the State of California pre¬ 
sented to the Secretary of the Interior and to the First Assistant 
Secretary of the Interior their request for a determination with 
respect to the title to said section 36. The matter was argued before 
the Secretary of the Interior on May 25, 1921, the First Assistant 
Secretary of the Interior being present, and on May 26, 1921, with 
the permi.ssion of the Secretary of the Interior, a brief was filed 
accompanied by a map and copy of said brief and the letter of trans¬ 
mittal thereof are hereto annexed and marked, respectiv^ely, Ex¬ 
hibits 5 and 6.” 

Said map showed substantially the same state of development of 
said township 30 S., R. 23 E., M. D. B. & M., and of the other town¬ 
ships in the vicinity, as is showm on the map attached to the com¬ 
plaint herein, and covered all of the area covered by the map at¬ 
tached to the complaint. 

143 XVI. Thereupon, on May 28, 1921, the Secretary of the 
Interior gave written notice of the proceedings thereafter held 

before him on June 8, 1921. Said written notice was given to the 
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transferees and to the Attorney General and to the Secretary of 
the Navy, and copies of the said notices served upon the Attorney 
General and the Secretary of the Navy are attached hereto and 
marked, respectively, ‘‘ Exhibits 7, 8, 9, and 10.” 

XVII. Pursuant to said notices, said matter was heard before the 
Secretary of the Interior, the First Assistant Secretary of the In¬ 
terior being present, and was also attended by C. D. Hamel^ appear¬ 
ing for the United States Land Office; by D. D. Caldwell, Special 
Assistant Attorney General; by Commander H. A. Stuart, appearing 
on behalf of the Bureau of Steam Engineering of the United States 
Navy, and by Harry L. Underwood, special assistant to the Attorney 
General. All of the transferees from the State were represented 
at said hearing. 

XVIII. Mr. Hammel was connected with the Department of the 
Interior from 1909 until 1915, and had for many years been 

144 the representative of the United States Land Office in 
California as a member of the field division of the United 

States Land Office, and subsequently from 1915 to 1922 as a special 
assistant to the Attorney General, assisting in the preparation for 
trial and trial of the so-called withdrawn oil-land cases in California 
and Wyoming. He was fully conversant with the contentions of the 
United States Land Office with respect to the law and facts affecting 
said section 36. He had been connected with and had participated 
in a large number of suits instituted by the Government of the 
United States with respect to lands in naval reserves Nos. 1 and 2. 
Prior to his attendance at the hearing aforesaid he had reviewed in 
detail with the Special Assistant Attorney General in charge in 
California the facts and legal questions involved in the matter of 
the adverse proceedings affecting said section 36. 

At the request of the special assistant to the Attorney General in 
charge of these matters m San Francisco, California, he had dis¬ 
cussed the matter in question with the Commissioner of the General 
Land Office and with the Assistant Attorney General in 

145 charge of the work in Washington, D. C., upon his arrival 
at Washington in the month of February, 1921, and again 

discussed the matter with the representatives of the Department 
of Justice and Assistant Attorney General Riter in the month of 
June, 1921, prior to the hearing of said proceedings before the Secre¬ 
tary of the Interior. He attended said hearings at the direction of 
Mr. Riter, who requested Mr. Hamel to attend said hearing because 
of his familiarity with the litigation affecting naval reserve lands 
and the ^estion of title therein involved. 

XIX. First Assistant Secretary of the Interior E. C. Finney has 
been connected with the Department of the Interior since 1894 and 
has been an officer or employee in the office of the Secretary of the 
Interior since 1909. Mr. Finney had visited the Elk Hills in 1920 
and was in the vicinity for about two days and on said section 36 
for about a half hour. He is not a geologist, mineralogist, or oil 
man. In May and June, 1921, at the time of the proceedings before 
the Secretary of the Interior, Mr. Finney was lamiliar with and 
had knowledge of the contents of the reports and records in the files 
of the Department of the Interior relating to said section 36. 

146 The reports of the field agents and mineral inspectors and 
others iif respect to said section were in said files. 
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All statements made by Mr. Finnejj to the Secretary of the 
Interior in respect to said section or any matter connected therewith 
were based upon the knowledge derived by him as aforesaid. The 
statements and arguments made by the representatives of the trans¬ 
ferees from the State presented no material facts not disclosed by 
the records which Mr. Finney had theretofore had before him except 
the date when the Standard Oil Company bought the section or 
part thereof from the State of California or from its transferees. 
At the conclusion of the proceedings before Secretary Fall, as is 
disclosed by the record of said proceedings (Exhibit 2. annexed to 
the answer) the Secretarv of the Interior asked Mr. Finnev and 
the other representatives of the Government whether the facts stated 
by the representative of the transferees were admitted, and Mr. 
Finney replied that the statement made was substantially correct. 

It was the contention of the transferees from the State, with 
which contention Assistant Secretary Finney disagreed at the hear¬ 
ing, that it could serve no purpose to take evidence in the local land 
office to determine the question whether or not said section or the 
lands adjacent thereto showed structural and geological conditions 
indicative in 1008 of the existence of oil on said section under condi¬ 
tions justif\dng development therefor for the reason that said ques¬ 
tion presented an immaterial question of fact and said question was 
not argued or discussed at the proceedings held on June 8, 10*21, or at 
any conferences prior thereto between the representatives of the 
transferees and the Secretarv of the Interior or the First Assistant 
Secretary of the Interior, except as shown in the brief (Exhibit 5), 
and in the transcript of proceedings (Exhibit 2, attached to 
answer). 

147 XX. The matters presented on June 8. 1021, to the Secre¬ 
tary of the Interior and the matters presented in the brief 

filed with the Secretarv of the Interior as aforesaid, on Mav 26, 
1021, Avere, prior to said hearing, known to the representat’A'cs of the 
Department of Justice and of the Xavy Department and of the Land 
Office present at said hearing and to tlie Secretary of the Interior 
and to the First Assistant Secretary’ of the Interior, the same having 
been urged at the various discussions and confenmees hereinbefore 
referred to, and were known to Assistant Attorney General Riter, 
and all of said representatives of the various departments of the 
Government of the United States were at tlie date of said hearing, 
on June 8, 1921, fully conversant with the contentions of the Land 
Office of the United States and of the transferees of the State of 
California with respect to the questions of law and fact involved 
in the proceedings which were on said date heard by the Secretary 
of the Interior. 

XXI. On June 9, 1921, the decision of the Secretary of the In¬ 
terior was rendered and is set forth in Exhibit L attached to the 

complaint, and said Exhibit L was written by the Finst 

148 Assistant Secretary of the Interior upon the direction of the 
Secretary of the Interior. 

Said decision was promulgated by William Spry, Commissioner 
of the General Land Office, on June 13, 1921, as set forth in Exhibit 
M attached to said complaint. 

XXII. After said proceedings of June 8, 1921, Messrs. Caldwell, 
Underwood, and Hamel made their report thereof to^Mr. Riter, and 
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Mr. Riter understood therefrom that the Secretary of the Interior 
had decided that the lands in said section 36 were not known min¬ 
eral lands at the date that the grant to California became effective, 
and thereupon the Department of Justice took no further steps in 
the matter. 

XXIII. It is customary practice in the Department of the Interior 
that in contested cases involving disputed facts, hearings or trials 
are held before the proper officials of the local land office, where all 
parties ma}" present testimony and where witnesses may be examined 
and cross-examined under oath, and it has nev’er been the practice 
of the Secretary of the Interior to take the testimony of witnesses 
on disputed questions of fact, but it has been the practice of the Sec¬ 
retary of the Interior to permit presentations in cases pending be¬ 
fore him, including statements of agreed facts and of facts con¬ 
tained in the records, followed by arguments thereon, and to permit 
the introduction of dociimentarv evidence, and to render decisions 
upon the record and upon such presentations. 

149 XXIV. Xo petition for rehearing of said decision was ever 
filed and no further action of any kind with reference to said 

decision was taken by the Department of the Interior until May 8, 
1925, when the defendant in this action signed the letter to the regis¬ 
ter and receiver of the United States Land Office at Visalia, a copy 
of which letter is attached to the complaint as Exhibit O. 

XXV. The transcript of the hearing held before Secretary Fall 
on June 8, 1921, annexed to the answer, is true and correct record 
thereof. 

XXV’I. It is admitted that the consideration alleged in Paragraph 
\T[II of the complaint to have been paid by the plaintiff and the 
other persons mentioned therein in connection with the purchases 
of interests in lands in said section 36 were paid as alleged; and that 
the contracts made with reference thereto were made as alleged in 
said complaint. 

150 From and after the year 1903 plaintiff and other transferees 
from the State of California paid to the State of California 

for taxes assessed" against the respective portions of said section 36, 
respectively, in their possession, the total of $^333,372.64, of which 
sum $309,703.85 was assessed against the real estate and the sum of 
$23,118.79 was assessed against improvements situated thereon. Of 
said total of $333,372.64, plaintiff and its predecessors in interest, be¬ 
tween the years 1910 and 1925, paid $328,003.39 on the portions of 
said section 36 occupied by them. 

For the years 1904 to 1907, inclusive, said land was assessed for 
taxes by tlie State of California on a valuation of $1.00 per acre; 
for the year 1908, said land was not taxed; for the year 1909, it was 
again assessed on a valuation of $1.00 per acre; for the year 1910 on 
a valuation of approximately $2.00 per acre; for the year 1911 on a 
valuation of $5.00 per acre; for the years 1912 to 1918, inclusive, 
said land was so assessed for taxes on a valuation of $25.00 per acre; 
for the year 1919, on a valuation of $250.00 per acre; for the year 
1920, on a valuation of $1,500.00 per acre; for the years 1921 to 
1924, inclusive, on an average valuation in excess of $4,000.00 

151 an acre; for the year 1925, on an average valuation in excess 
of $1,500.00 per acre. 
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The State of California sold said section 36 and ^rtions thereof 
in the manner recited in the complaint, and sales of land in 
said section 36 or of portions thereof were made between the various 
parties named in the complaint in the manner recited in the com¬ 
plaint and for the considerations therein recited. 

The defendant, in stipulating to the facts in this Paragraph 
XXVI, set forth, does so without waiving the contention that neither 
the State of California nor any of its grantees or transferees could 
or did lawfully do any of the things herein recited to have been done 
by reason of the fact that neither said State nor any of its trans¬ 
ferees at anv time had any title or legal claim to said section or any 
part thereof. 

XXVII. It is agreed that the court will take judicial notice of all 
regulations, rules, and decisions and rules of practice of the Depart¬ 
ment of the Interior. Certain rules of practice of the Department 
of the Interior are annexed, marked “ Exhibit 11.” 

152 XXVIII. All of the averments of the answer, except as 
admitted by this stipulation, are to be taken as denied by the 

plaintiff. 

XXIX. The averments of fact of Paragraph XV of the answer 
contained in lines 7 to 27, inclusive, are correct. 

XXX. The averments of Paragraph XIX of the answer are 
correct. 

XXXI. The annexed summarv of order of withdrawal of lands 
from agricultural entry, dated September 14, 1908, pending classi¬ 
fication by the United States Geological Survey, is a true summary 
of said order and is marked “ Exhibit 12.” 

The annexed summary of classification of lands, dated June 4, 
1909, is a true summarv of said classification and is marked “ Ex¬ 
hibit 13.” 

The annexed summary’ of order of the Secretary of the Interior 
approving said classification and dated June 7, 1909, is a true copy 
of said summary and is marked ‘‘ Exhibit 14.” 

153 The annexed summary of departmental order of September 
27, 1909, and of the Executive order of July 2, 1910, and of 

the Executive order of September 2. 1912, are true summaries, re¬ 
spectively, of said orders and are marked, respectively, ‘‘ Exhibits 
15 and lO and 17.” 

Various of said lands subject to said orders of withdrawal were 
thereafter restored. It is stipulated that summaries of said orders 
of restoration may hereafter be filed for tlie record in this case. 

All of said orders on the dates respectively shown were filed in the 
United States land office at Visalia, California, and in the records of 
the Department of the Interior at Washington, D. C., and were 
official public records. 

XXXII. The foregoing facts are stipulated as the true and correct 
facts, provided, however, that each of the parties to the above- 
entitled cause hereby expressly rei^erves all objections to the relevancy 
or materiality of the foregoing facts and exhibits attached hereto or 
to the pleadings herein or any of them, and all such objections shall 
be deemed to have been made and submitted to the court. 

154 XXXIII. It is agreed between counsel for the respective 
parties to this action that, any allegations in the complaint or 

averments or denials in the answer to the contrary notwithst anding , 
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the sole issue for determination in the above-entitled proceedings 
is the jurisdiction of the defendant or of the General Land Office to 
entertain or act upon the proceedings directed by the letter dated 
May 8, 1925, a copy of which letter is attached to the complaint as 
Exhibit O. 

XXXIV. The facts stipulated herein are stipulated solely for the 
purposes of this action, and except for the purposes of this action 
shall not be binding upon either of the parties hereto, nor shall this 
stipulation be* taken as an admission in any future proceedings, 
judicial or otherwise, by either party of any fact herein referred to 
or stated, or be evidence against or on behalf of either party in any 
future proceeding, either judicial or otherwise. 

Dated May 29, 1926. 

Oscar Sutro, 

F. D. McKenney, 

Louis Titus, 

Attorneys for the Plaintiff. 

W. C. Morrow, 

Attorney for the Defendant. 

155 Exhibit 1 

Department of the Interior, 

Genp:r.\l Land Office, 
Washington^ March 1921. 

Amending charges adverse proceedings 

Register and Receiver, 

Visalia.. California. 

Sirs: Bv letter “ FS '* of Januarv 14, 1014, you w'ere advised that 
from the reports of a mineral inspector and special agent it appeared 
that the land embraced in sec. 36, T. 30 S., R. 23 E., M. D. M., 

is mineral in character and contains valuable deposits of petroleum 
and that this fact was well known in 1001 and 1002, the vears during 
which the land was surveyed and the plat of survey w'as approved 
bv the U. S. Survevor General.” 

In view of these reports you were directed to proceed in the case 
in accordance with circular of January 10, 1011, and in the notice 
provided for in paragraphs 3, 4, and 5 thereof ‘‘yon wdll state that 
a mineral inspector and a special agent of this office charge : 

‘‘(1) That the land is mineral in character, containing valuable 
deposits of petroleum. 

“(2) That the land was known to be mineral in character at and 
prior to the date of survey, December 20, 1001.” 

I am now in receipt of a letter from Chief of Field Division 
Favorite of San Francisco, California, dated February 2, 1921, in 
which he states that his records indicate that the last action taken 
was your letter of January 21, 1014, requesting the field division 
for the names and addresses of interested parties to be served with 
notice of these adverse proceedings. 

156 It appears from the records of this office that while the 
plat of survey was approved by the Surveyor General August 
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1, 1902, as stated in letter “ FS ” above referred to, the plat was not 
accepted bv this office until January 26, 1903. Under the holding 
in United States vs. Morrison (240 U. S. 192) the right of the State 
would attach at the date the survey is accepted by this office and 
not the date of approval by the Surveyor General. You are there¬ 
fore directed to proceed in accordance with circular of February 26, 
1916 (44 L. D. 572), and in the notice provided for in paragraphs 
3, 4, and 5 thereof you will state that representatives of this office 
charge: 

‘‘(1) That the land is mineral in character containing valuable 
deposits of petroleum. 

'•‘(2) That the land was known to be mineral in character at and 
prior to the date of the acceptance of the plat of survey of this 
office, January 26, 1903.” 

Bv letter of even date herewith I have directed Chief of Field 
Division Favorite, San Francisco, California, to at once furnish you 
with the names and addresses of the parties to be served with notice 
hereof. 

Very respectfully. 

(Signed) Clay Tallman, Commissioner. 

157 Exhibit 2 

Dei>artment of the Interior, 

General Land Office, 
Washington^ Fehruary 28^ 1021. 

The Secretary of the Interior. 

Sir: Under date of January 14,1914, this office advised the register 
and receiver, Visalia, California, that chief of field division at San 
Francisco, California, under date of April 5,1913, transmitted to this 
office reports of a mineral inspector and a special agent from which it 
appeared that the land embraced in sec. 36, T. 30 S., R. 23 E., is 
mineral in character and contains valuable deposits of petroleum 
and that this fact was well known in 1901 and 1902, the years during 
which the land was surveyed and the plat of the survey was approved 
bv the United States Survevor General. The township was with- 
drawn from agricultural entry September 14, 1908, pending classifi¬ 
cation by the Geological Survey; was classified as oil land June 4, 
1909, which classification was approved by the Secretary of the 
Interior J une 7, 1909 ; was withdrawn from mineral entry by depart¬ 
mental order of September 27, 1909, pending proposed legislation, 
and was included in petroleum reserve No. 2 by Executive order of 
Julv 2, 1910, and naval petroleum reserve No. 1 by Executive order 
of September 2, 1912. The survey of this section was completed in 
the field December 17, 1901, approved by the Surveyor General 
Alienist 1, 1902. was accepted by this office January 26, 1903. This 
section was reported as mineral by the surveyor who executed the 
survey and by the Surveyor General, and was also noted on 

158 the plat as mineral land. It appears further from the records 
of this office on March 7, 1903, the State offered the land in 

said section 36 as base for indemnity school .selection on the ground 
that the base land was mineral in character, but on December 18,1909, 
the selection was cancelled by this office because of conflict with 
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another indemnity school land selection. The register and receiver 
were therefore directed by letter of January 14, 1914, to issue notice 
'of charges: 

‘ “(1) That the land is mineral in character, containing valuable 

deposits of petroleum. 

“(2) That the land was known to be mineral in character at and 
prior to the date of the survey, December 20, 1901.” 

They were also directed to confer with the chief of field division, 
ascertain the names and addresses of all interested parties, and 
thereafter serve notice imder the rules. 

I have now received a letter from Chief of Field Division J. H. 
Favorite, San Francisco, California, dated February 2, 1921, stating 
that his records indicate that the last action taken was in January 
4, 1914, when the register and receiver of Visalia called on the field 
division for the names and addresses of the interested parties. 
Inasmuch as under the holding in case of United States v. Mprrison 
(240 U. S. 192), that the right of the State would attach on the 
acceptance by this office of the plat of survey, directions will be 
immediately given to the register and receiver to amend the charges 
as follows: 

“(1) That the land is mineral in character, containing valuable 
deposits of petroleum. 

“(2) That the land was known to be mineral in character at and 
prior to the date of acceptance of the plat of survey by this office 
January 26, 1903.” 

159 It appears from the reports that this section was covered by 
mineral locations as early as 1899. 

I inclose herewith copies of reports of the special agent and 
mineral inspector, with recommendation that the Department of 
Justice be requested to take appropriate action through the courts 
to protect the interests of the Government pending final action on the 
proceedings mentioned. 

The chief of field division reports that the Standard and other oil 
companies have drilled a large number of wells on said section 36 
during the past two years, which are now producing a large amount 
of oil. 

Very respectfully. 

Clay Tallman, Comirdssioner. 


160 Exhibit 3. 

Department of the Interior, 

Washington^ March 1921. 


Dear Mr. Attorney General : I enclose herewith copy of a letter 
from the Commissioner of the General Land Office dated February 
28, 1921, wherein he recommends that appropriate action be taken 
through the courts looking to the protection of the Government’s 
interests pending final action on proceedings through the local land 
office at Visalia, California, charging sec. 36, T. 30 S., R. 23 E.j M. D. 
M., to be mineral (oil) in character. 

In view of the facts stated, I concur in this recommendation. 

Cordially yours. 


John Barton Payne. 


The honorable the Attorney General. 
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Exhibit 4 


Mat 23, 1921. 

Katmond Benjamin, Esq., 

Special Assistant to the Attorney General^ 

2J!f2 Post Office Bxdlding^ San Francisco^ Ccdif, 

Sir: You will recall that in writin" to you about this matter a few 
days ago I mentioned the fact that Mr. Loomis, of the Standard Oil 
Company, felt disinclined to have Mr. Sutro take this matter up 
with you at San Francisco and expressed the desire to have a con¬ 
ference here. I got the impression from this that for some reason or 
other Mr. Loomis preferred that you should keep out of the matter, 
but when Mr. Sutro called last w'eek his attitude was entirely dif¬ 
ferent. He expressed regret that you were not here to participate in 
the matter and showed no disinclination whatever to discuss the 


same with you. He impressed me as being absolutely frank and 
straightforward. The main thing to which he called attention was 
this: That about the time the State of California acquired title to 
the section in controversy the regulations of the Interior Department 
were to the effect that the presence of mineral must be actually 
known so far as any particular section is concerned, it being imma¬ 
terial what conditions exist in the surrounding area. He therefore 
urged that inasmuch as this particular section was not known to con¬ 
tain oil at the time the State acquired title, it was immaterial to 
enter on a discussion of the presence of oil in the adjoining territory. 
In short, he said, that the regulations of the Interior Department 
just referred to had become a rule of property and ought not to be 
disturbed with respect to land where the title had alread}’ passed. 
He em})hasized the fact that tlie decision in United States v. South¬ 
ern Railway Co. (251 U. S. 1) was really based on the fact that 
fraud had been perpetrated. As a matter of fact the decision 


1G2 in Diamond Coal c'c Coke Co. v. United States (2:^3 U. S. 236) 
.seems to have been in a great measure influenced by the fact 
that fraud was also j)erpetrated tiiere. The last clause in the opinion 
is very significant, where the court .says: Neither are we consider¬ 
ing other minerals whose mode of deposition and situation in the 
earth are irregular or otherwise unlike coal as to recpiire that they 
be dealt with along other lines.** Mr. Sutro emphasized that fraud 
was entirely lacking in the present case and he called attention to 
the fact that even as late as 10IG certain officials, in testifying before 
a congre.^sional committee, in effect said that they regarded this 
section as not valuable for oil. 


In view of the fact that certain adjoining sections, or sections 
close by, were involved in the suit instituted by the Government in 
California before Judge Bledsoe, in which an adverse decision was 
rendered, from which the Government failed to prosecute an appeal, 
I thought it advisable to call into the conference Mr. J. Crawford 
Biggs, of Raleigh, N. C., who represented the Government in that 
suit. He accordingly came to Washington and discussed the matter 
at considerable length with Mr. Caldwell and Mr. Sutro. The up¬ 
shot of it all was that it was not for this department to determine 
whether this section was known mineral land at the time the State 
acquired title, and that all we were asked to do was to preserve the 
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property until this question of fact could be settled by the Interior 
Department. Accordingly, Commander Stuart, of the Navy De¬ 
partment, who has charge of its oil interests in the naval reserve iu 
California, met with Mr. Biggs, Mr. Caldwell, and myself one day 
to discuss whether a receivership was really necessary to protect the 
property pending the determination of this question of fact. We 
all thought it advisable to avoid a receivership if the Govern- 

163 ment’s interests can otherwise be safeguarded. Commander 
Stuart was of the opinion that this could be accomplished, 

and later in the day they called upon Mr. Finney, the Assistant Sec¬ 
retary of the Interior. We regard the Standard Oil Company as 
entirely solvent and we are of the opinion that a scheme can eventu¬ 
ally be worked out by which the drilling operations of that company 
will be carried on in such a way as to preserve the property from 
the operations on adjoining ground, without exhausting the property 
of all of its oil contents jxmding a determination Of this question of 
fact. 

* It therefore looks as though it would be unnecessary to institute 
any suit b'^^he details still remain to be worked out. I shall keep 
you advised of the progress. 

With reference to the argument in the other matter which takes 
place before the Secretary of the Interior on June loth, I can well 
appreciate the embarrassing position in which you would be placed 
it you were called upon to argue this matter, and accordingly tele¬ 
graphic instructions were sent a few days ago to Mr. Hamel to repre¬ 
sent the Government. 

Respectfully, 

(Signed) W. D. Riter, 

Assistayit Attorney General^ 

(For the Attorney General). 

164 Exhibit 5 

Before the honorable the Secretary of the Interior; 

In the matter of section 36, township 32 south, 23 E., M. D. B. & M. 

(California) 

This is the argument in support of the request that the Secretary 
of the Interior decide that in view of the previous action of the 
department and of its regulations in force in January, 1903, the 
title to said section is vested in the State of California or its grantees. 

By act of March 3, 1853, the 16th and 36th sections were granted 
to California for school purposes. 

Sections 36 of 30-23 was identified by the survey, of which the 
official plat was approved in Washington on January 26, 1903. In 
1904 there was a determination by the Commissioner of the General 
Land Office that the section was nonmineral. 

By telegram of February 28, 1900, the commissioner ordered the 
re<nster and receiver at Visalia to “suspend from disposition until 
further orders ” township 30-23 with some forty others. The order 
was made in response to the petition of 800 miners who complained 
that mineral lands were being acquired by nonmineral entries; By 
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order July 19, 1900, the suspension was “continued for a reasonable 
time penaing inquiry as to the true character of the land which is 
now in progress.” In subsequent correspondence of the commis¬ 
sioner it appears that the lands “were suspended from disposition 
under the agricultural land laws on account of their alleged 

165 mineral (oil) character.” (Letter of Oct. 23, 1903, to E. C. 
Ryan; lettei*s of February 11 and 20, 1904, to R. & R., 

Visalia.) 

March 22, 1904, E. C. Ryan, upon order of the Secretary of the 
Interior, made report based upon examinations theretofore made 
that the land in this township was nonmineral. 

The susjjension was terminated by an order of the commissioner 
in his letter of April 5, 1904, to register and receiver, Visalia: 

“As to the following tracts where no mineral has been discovered 
it is believed that no good reason exists for further suspension. 

“Accordingly the lands hereinafter described are hereby relieved 
from suspension. 

“All of T. 30 S., R. 23 E., M. D. M. 

“Make the proper notations upon the records of your office.” 

This restoration of the land to “ disposition under the agricul¬ 
tural land laws” is necessarily a determination of its nonmineral 
character. The order contains, moreover, the specific finding that 
“ no mineral has been discovered ” in township 30-23. 

In 1902 the land w€ls surveyed. The survey was approved in Wash¬ 
ington January 26, 1903, thus identifying the land and vesting title 
in the (U. S. v. Morrison, 240 U. S. 192) (or did it vest on 
Mav 10th, 1903. when the plat was filed in the local land office 
c. {. 37 L. D. 164, 165) unless the land actually contained valuable 
mineral and was well known at the date of the survey to contain 
such deposits. 

“States acquired a vested right in school sections in place w’hich 
are not otherwise appropriated and not known to be mineral at the 
time they are identified by the survey.” Wyoming v. U. S. (Supreme 
Court of the United States, decided at this term of the court). 

166 On January 24, 1908, the U. S. local land office certified 
to the State that there was no valid claim in that office against 

the State's title. This clearance, while having no official status in 
the department (31 L. D. 212), has been referred to and relied upon 
to support the State's title to school land. (Water Mining Co. v. 
Bu<rl)ev. 96 U. S. 165.) 

August, 1908. the predece.ssors in title of present owners applied 
to the State to ])urchase the section. 

Jan. 20, 1910, State patents issued to the purcha.sers. 

Jan. 14, 1914, the commissioner directed adverse proceedings to 
be filed as to this section. Xo process was served and the proceedings 
lay dormant until March 3,1921. In the midst of the heated contro¬ 
versy between the oil men and the Navy Department it was not 
known even at the hearings before Congress that this proceeding was 
pending. (See testimony of Commissioner Tallman himself that 
title to this section was not disputed.) 
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In 1916 this section and other patented lands in “ naval reserve 1 ” 
i were tendered to the Navy. The tender was fully discussed in pro¬ 
ceedings of the special joint conference of the Committee on Public 
Lands at hearings held on H. R. 406, December 18th and 23rdi 1916. 

The offer was declined because the department did not believe the 
land to be oil land. Assistant Secretary Roosevelt on January 15, 
1916, stated that there were 38,124 acres in naval reserve #1, “of 
which 2,470 has been proved, and as far as we know there is no 
further oil in reserve No. 1 ” (hearings, ib., p. 17), and Commanders 
Wright, Richardson, and Landis testified to the unsatisfactory char¬ 
acter of the land as mineral, while E. D. Latham, the Navy’s geolo¬ 
gist said, “ I do not think it is commercial oil at all.” Mr Latham 
was said by the Government representatives to be the best- 
167 informed oil expert in California (statement of E. J. Justice, 
hearings, ib.). (Hearings before Senate Committee on Public 
Lands, February 9,1916, H. R. 406, p. 240; see Lt. Commander Landis’ 
test, p. 227, Comm. Richardson, p. 188.) This land condemned by 
these witnesses in 1916 is now said to have been well-known oil land 
in 1903. 

In 1919, sixteen years after the survey, fifteen years after deter¬ 
mination that the land was nonmineral, ten years after purchase from 
the State, the present owners drilled the property and discovered 
oil. Immense investment has been made on it, and now, seven years 
after these proceedings were instituted, of which no notice was taken 
by anyone, it is proposed that the Government shall assert that the 
State took no title to the land because it was well known to be min¬ 
eral at the date of the survey. It is proposed to assert the mineral 
character of the land in 1903, not because of the discovery of mineral 
on the section (which was the test under repeated regulations and 
decisions of the department for determining the mineral character 
of a school section in place, see infra) but because under the rule of 
the Diamond Coal & Coke case the geological structure was such as 
to establish the character of the land as well-known mineral land. 

To support this position, the Elk Hills case (U. S. v. Southern 
Pac. Co., 250 U. S.) is cited. 

That decision is not applicable here: 

1. Because it dealt with railroad indemnity selections and not 
with a school-land grant. (Tlie difference is emphasized in^ Wyo¬ 
ming V. U. S., decided at this term of the Supreme Court; copy filed 
herewith.) 

2. The Elk Hills decision turned chiefly on the fact that the officers 

of the railroad company were not acting in good faith but were 
168 attempting to obtain the patent “by representing that the 
lands were not mineral when they believed the fact was other¬ 
wise.” (The only cases cited by the court as supporting the conclu¬ 
sion were fraud cases; see end of opinion.) 

3. Under the long-standing rule of the department in force when 
the survey was approved the sole test of the mineral character of a 
school section in place was the actual discovery of mineral in the 
section. 

4. Because the nonmineral character of the land had been deter¬ 
mined by the department in 1904. 
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It is Hainu'd tl^at tlie P21k Hills decision controls this situation 
l)(‘caiis(‘ in it the Suprcnu* Court decided that the indemnity lands 
seh‘cted hv the railroad were known mineral lands so believed by 
the railroad officials at the date of the selection and its approval. 
AVe l)eliev<‘ th(‘ (h'cision is no more controllinir her(‘ than was tlie 
decision of JinlL^e P>I(‘ds(>e in ilu* otlier Southei'ii i^acilic case, in 
which 1 h* d(*cide<l that at tlie date of the Southern Pacific ])atcnt 
for sections •’»! ' (adJoitiinir tliis section on tin* (‘a>t ) and and 
d'p. ^>0 S.. U. 'J4 K.. to wit. in luu-j. the<c wei-e noninin«‘T*al. From 
tliat decl>ion tin* (ioverniiH'nl did not even apj»('al. for the obvious 
rea'-oii that without fraud ti)c’-(» \v;;s no ca^c. idtlionirh tin* tini(‘ bu' 
appeal ha<l nol (‘la})>(*d wiien the Klk llili> case wa< decid(M|. Wliy 
slioiild th<* i>''ia* h(‘ tric({ ;jn''\v if the (iovct-ninenl *s ca<(‘ was not 
Avorili Mil aripcal from an ad\ii’s<‘ decision of a trial court, and this 
at a tim(‘ wlien the Xavy wa- in bitter controvei-sv witlt tlie oil men? 

Sc]io(4 section*, in plac(‘ stand in a special class. ddHU'e ar(‘ no pro- 
ceecliims to detcrmiiK' their niiuci-al character. Xo application is 
filed by anyi'pe. Xo reprocTitations ar<‘ made. X’o iirociaMlinirs are 
in-I •! i!t(Ml. 4'h(‘ department ha- power to determine the charact(*r of 
the land. If it find- it Ik* iionmineraL and th(‘ sitcvi'v i- 
coniplete. tliat ti\c> the StateV tit!<* as of tin* date of approval 
(»f t:i(‘ survey. 4'he State's »mly muniment- of title are the 
LTraiit iuL’’ act and tiie diet»*rminat ion c.f the (lepartmcmt a- to tin* char¬ 
acter «*f the laml. 

Such a (leterminatton was had h<‘ce. It is -aid that the report on 
wliich it wa< ha-'*d wa- siip(*rficial. d'he State of (’alifonda and its 
bona ii<le\irrantee- are not re-ponsible for tliat. din* State of ( ali- 
iornia co:d»i not look behind the oi'der of the department iv'storiiiLT 
th(* latul to (‘iitrv a- nonmine'-:d. d'lu* department's e’en(*ral tindine' 
may n<»t a\ad a home-i(>ad entrytnan. or a desert entryman. or an 
aptdicani for i-ailroad paP m or a Pk'H hind selecthm. In eacii of 
these ca-es the applicant -elector or entryman is repiiired to pro\'<* 
tl'c iionm 1 chai’act(*r <d’ the laml. .V yn'iieral determimit ion be 
tlie department may aid iiim but it is tiot necc>-arily concliisi\c. Put. 
tin* (•:>-.* i-dillererit w!i(‘re a -claxfl -ect ion in place i- invob’ed. d'liei’c* 
the* oidy proccediiie' is a de'eiaiunat'on. (*.\ j)ai'le or otherwi>(*. by th»' 
Interior neparimei.t t(» lix the .-haeaep.i* of the land. 'That is v-hv 
this cas(* diti’ers from tie* Flk llill- ca-e. tlie .'^.•!-:pp(*r-' ca-e. etc. 
And il -hoiild al'O be note<l that in railroad Li'ra.nt- the railroad’s 
beliel a.nd repre-(‘nt at ioiis ai'e of I !!(* (*s-enc(‘ <d' tile matter. 

Iti school-land nranm ch'ar knowK'dm* of mineral characte:* is cs- 
.-('Ulial to mineral cla.-sdicalion. 

” P>cl;'*f“ i- mu ** ktiowI(*dir<./* (.'^uHivan v. Iron Silvt*r (’<>.. bb* 
r. S. .i:’,!.) 

.Vdjacent discoxa'ry and e'eolou’ical conditions ar«* not (liscoverv of 
minerad on the land. (Miller v. Chri-man. I-h> ('al. 4 12. ID” F. S. 
IbT.) 

I lie ri'a.son for tin* distinction is obvious. In any application for 
land. wh(*ther by homestead entryman. a desert entryman. a railmacl 
imlemnii v st*lecior. heariipes are held ami proof taken at which 
17<i all evid(‘nce- of min(‘ral character may be reeeived and a de¬ 
cision reached. Put il would lx* intolerable to contetuplate 
tliat a Stales title to a .'■school .*^ection in place should be left forever 
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uncertain so lonij as ^eolo^ists or scientific men could be found to 
testify that at the date of the survey in their opinion the land gave 
indication of being mineral in character. The rule that the mineral 
must be found in place is not only a rule of property but a rule of 
necessity in the case of school-land selections if titles to such sec¬ 
tions are to be ever settled. s 

Is it conceivable that after this classification of the land as non¬ 
mineral the State in l‘.)(U would have been jiermitted to surrender 
this as a mineral section upon ])roof of the nearest discovery of 
mineral ten or more miles west and an ecpial distance south'? Ob¬ 
viously not. 

In every case of disjiosal of })ublic lands the determination of ques¬ 
tions of fact is for the Secretary of the Interior and the Commis¬ 
sioner of the (leneral Land Oflice. Where patents, or their equiva¬ 
lents, are issued such pa^uits are conclusive on (piestiqns of fact, 
in the absence of fraud or mistake, and rulings to this effect are 
sup])orted by reference to the general authority of the department 
as well as to the })rovisions of the ]:)articular statute authorizing the 
grant. (Burke v. Southern Pacific. L. S. (ml), and cases therein 
cited.) 

And in cases where no patent is issued the rule is the same; that 
a determination by the Land Department of facts essential to the 
grant is conclusive. In Shaw v. Kellogg (170 U. S. 312) the grant 
was of •* vacant land, not mineral." “ Xo patent was issued; the ap¬ 
proved survey taking the place of one under the statute." The com¬ 
missioner took the ])Osition that under the peculiar terms of the 
granting statute the a])proval of the survey operated as a de- 
171 termination that the land was of the class and character desig¬ 
nated in the act; that the title had passed from the Govern¬ 
ment.” This theorv was sustained, llu* court ohservinir. “There is 

^ • 

no magic in the word 'patent' or in the instrument which the word 
defines.” (See the aj)proval of Shaw v. Kellogg in Burke v. South¬ 
ern Pacific, 234 K. S. OGO, 702-704, from which the foregoing quota¬ 
tions are taken.) 

The rule of the dei)artment in January, 1903, was fi.xed that a 
school section in place was to be deemed mineral or not according 
to whether mineral had been discovered on it or not. The regula¬ 
tions permitted the State to surrender the land only upon j)roof of 
mineral di.scoverv. The decisions were ecpially clear. 

In the hearings before the Senate the Committee on Public Lands, 
G4th section on E. K. 40G, it was suggested by Senator Clark and 
admitted by the Government counscd (Mr. Mills) in the Southern 
Pacific ca.se that the rule which I now submit was the holding for 
many years (p. 2G4). The rule was first changed Septeniber 5, 
1905, in which he said that the former ride that mineral exposed in 
place would have to be shown before land could be classed as mineral 
in character would be abrogated. (34 L. 1). 194.) That such had 
been the rule particularly in classifying sections 16 and 36: in place 
amply appears. 

Thus in the regulations of the department, May 27, 1891 (24 L. D. 
548), and March 6, 1903 (32 L. D. 39), it is said in rule 1 that the 
presumption is that title was passed to the State upon survey. 
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‘‘ Kri.E 2. The State will not be jx^rmitted to take selection in lieu 
of land within a school s<‘ction alle<ied to be mineral in character 
and for that reason (‘Xf (‘})t(*d from its <rrant whether returned bv the 
Surveyor (it*nei-al as minei‘al or otherwise in the absence of satis¬ 
factory |)ro(»f that the bare land was known to be chiefly valuable 
for mineral at tlu* date wIkui the State ‘riirlit thereto would have 
atta<-hed if at all. ddu* proof must show the kind of mineral 
172 discoverecl upon th<‘ land and the 1 ‘xtent theia'of when and 
bv whom the discovtu-ies w('re made.' etc., etc. If in any case 
the proof d<*es not chairlv show that the bare land was known to 
contain valual)le mimu’al de])osits and to be chiefly valuabh* on ac¬ 
count of such de})osits at th(‘ dat(* th(‘ State's riirht would have at¬ 
tached th(‘reto a s(‘l(‘ction in lieu thereof will not lx* p(*rmitted." 

The rulings of tlie d(‘partmeiit prior to 190.') arc* e.xemplified in 
the followinijf decisions: 

C ases: 

Du^rhi V. Harkins. 2 I.. D. 721. 

(^)mmissir)n(‘rs v. .Vh'.xamhux 2 L. D. 12(>. 

Abraham v. Miiu'r. L. 1). inS. 

War'ren v. Stat(‘ of ('olorado. 14 L. 1). <>'^4. 

Quoting Davis v. X(‘wbold, KV.) V. S. .')<I7. Ditfi'hack v. Hawks, 
IIT) U. S. :*1>2. and many oth(*rs. 

To establish tin* univ(*rsal character of a school si'ction tluM'e must 
be the (Vjuivaleiit of discovery. 

State of ('alifornia (2,.4 Jj. I). 

“It has be(‘n repeatedly held by this <l(*parlnuuit that the proof of 
the mirH*ral charaettu* of land must h(‘ sjXM-itic and bas(‘d upon the 
actual production of mineral: that it is not (‘nou<rh to show that 
neiLdihoriiiL^ or adjoininir lamls art* miru'T-al in charaettT, and that 
the lands in conirov(‘rsv may ht‘i-i‘aftt*r d(*v(‘lo}) min(*rals to such an 
(‘.xtent as to sliow its mineral character, hut it must lx* shown as a 
pres(*nt fact that tht* lands art* mint*ral. and this must apf^ear from 
actual pnxluction of mint'ral and not from a theory that the lands 
may hert*aftt*r ])i-oduct* it." (lloopt*?- v. Ft‘r<rust)n. 2 L. D. 712: 
Duirhi V. Harkins, ibid. 721 : Roberts v. Jepson. 4 L. I). (>0: Cle^horn 
V. Bird. ibid. 47S: Lientz t*t ah v. Victor et ah, 17 ('al. 272: Alford v. 
Barnurn et ah. 45 ('ah 4s2.) 

Commissioners v. .Vle.xamler (5 L. I). 126. 127) 


“The State's title vests, if at all. the tlate of the * complt*tion of the 
survey' (C'ooper v. Roberts. IS How. 173: Viririnia Lode. 7 L. I). 
45f)). and if the land, althouiih in reality mineral, was not then 
known to he mineral, the siibsecpient discovery of its mineral char¬ 
acter would not devest the title which had already passed.'’ (State 
of California v. Poley c'c Thomas. 4 C. L.QiS: Virtrinia Lode, 
173 7 L. D. 459: J. Dartt, 5 C. I). (). 176: Townsite of Silver Cliff 


V. Colorado. (> C. L. O. 152: State of Colorado. 6 L. D. 412; 
Mininir Co. v. Con.<olidated Mining Co.. 102 XL S. 175.) 

“ In the case of the State of California v. Poley and Thomas, supra, 
this question is considered at some length by Secretary Schurz, and 
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it is held: First, that under the <rrant by the act of March 3, 1853 
(10 Stat. 244), of sections sixteen and thirty-six to California foi 
school purposes, the title to said sections vests in the State upon 
survey thereof, if their mineral character was unknown at fhat date; 
and second, that havinir so vested, it is not subject to ^iii-devested 
by the subsequent discovery of the mineral character of the land. 

*‘As to said first proposition. Secretary Schurz says. ‘ Tn com¬ 
pliance with tlie established doctrine of the courts, it must, I think, 
be held, that the title vested in the state at the date of survev, when 
the land was not known to be mineral, or was not treated as such 

bv the (lovernment.'■’ 

% 


Abraham L. Miner (0 D. 408) 


” 4'lm fact iliat th:> land llt's in 'Alntt is known tI k'^ ('ojnva.do 

coal fi(‘l(ls. which includes about two thousand fiv(' Imndiu'd s(;nare 
miles, in which th(‘i*e is ])robably not more than one hundred square 
mih's of laml valuable for coal, and the further faot that there are 
valuable coal d(*i)os4s in th(‘ vicinity of thes(* lands, do not j)rove 
the>(‘ lands to lx* coal lands within the meaninir of the law. * * * 

The arrant to ('olorado of the sixtiHUith and thiidy-sixtb sections 
includ(‘s all kinds of lands, exocpt minor-al lands, so that upon prin- 
cif)le all lamls embraocnl in said s(‘ctions except mineral lands would 
pass to the State' by the irrant. the same as airricultural lands pass 
by sale iinde'i* the pr<‘-em|)tion law. Xo patent or c(‘rt!ricat<‘ was 
iK'cc'ssarv to |)ass them to tin* Sta.te. if tb(‘y were* not mine'ral in 
charae-te*i-. Tn Davis v. We'ibbold (b‘)l> V. S. 50“) it is said (])aire 
519) : ‘The exce‘ptb)ns of mine'ral lands fre)m j)re-emption and settle¬ 
ment anel from irrants to state's fe)r unive‘rsitie*s and scboe)ls. for the 
construction of [>ublie* buildin<rs. and in aid of railroads anel otb.er 
works of internal irnproveme'nt. are not helel te) exclude all lands in 

which minerals mav be* found, but onlv those where the* mine'ral is 

• • 

in sufTicie*nt epiantity te) aeld to their richness and to justify expendi¬ 
ture fe)r its extraedion, anel known to be so at the date of the jirant.’ 
Applyinir these principles to the case a bar. it is clear that the evi- 
elence fails to prove the mineral character of the land in question at 
or before the first elav of Au<rust. 1876." 


'Warren et al. v. State of Coh)raelo (14 L. D. 681. 684, 6S5) 

Tndeeel the department decided in a case involving a section in an 
adjoininir townshij) that in the absence of proof of a permanent 
deposit of mineral the land would not be so classed. 

174 ‘‘Thus the ])i*inci])al result of what little ])ros[)ectin" and 
developing have been done is the findinir of ‘indications’ of 
mineral, and it can not be said that the indications found on these 
lands in section 21 (of T. 30 S., R. 22 E., M. D. M., California), of oil 
and asphaltum, demonstrate that there is a permanent deposit of 
these minerals which will pay to work.” 

Tulare Oil & Mining Co. v. Southern Pacific (29 L. T>. 269, 272) 

“The mineral claimant * * * must show, not that neighbor¬ 

ing or adjoining lands are mineral in character, or that that in dis- 
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piite may hereafter by possibility develop minerals in such quantity 
as will establish its mineral rather than its a^icultural character, 
but that, as a present fact, it is mineral in character: and this must 
appear from actual production of mineral, and not from any theory 
that it may pnxluce it: * * * nor is it sufficient that the mineral 

claimant shows that the land is of little airricultural value. He must 
show affirmatively, in order to establish his claim, that the mineral 
value of the land is greater than its agricultural value.*' (Dughi v. 
Harkins, L. I). 7*21. (juoted and approved in Davis v. Weibbold, 
VM) V. S. oO.s. :>22.) 

The land must be known not onlv to be mineral, but to be valuable 

% 

for mineral. 

•* The exceptions of mineral lands fiom * * * grants to States 

for univei>ities and schools * * * })eld to exclude all 

lands in which minerals may be found, but only those where the 
mineral is in sufficient (plantity to add to their richness and to justify 
expenditure foi- its extraction, and known to be so at the date of the 
"rant." Davis v. Weibbold ( V. S. oOT, ”>19). approved in 
Bui-ke V. Southeiai Pacific (‘284 V. S. GG9, TOO). 

rnder this delinition of our Supreme Court was section IG in this 
same township ** known mineral land" in 190^^^ Three dry holes 
have been drilled on that section. 


The survevor "eneral's mineral return 

In the discussion ye.^terday we j^ointed out that the Surveyor 
(Jeneral's mineral return was based on the erroneous assumption 
that the well-known asphallum outcroppings of the adjoinin" town¬ 
ship occur in this township. It is an undisputed fact that we meant 
the adjoinin" township. 

A survevor "eneral's mineral return does not establish 
17.5 the character of the lands. It is of little weight and scarcely 
informative. (State of I tah. L. D. 117: State of Cali¬ 
fornia, L. D. 1”)8.) 

** It is well settled that the return of the .survevor "eneral as to 

• ^ 

the character of the land constitutes but a small element of considera¬ 
tion when the question as to the true character of the land is at 
issue." (Kincade v. California, 39 L. D. 491, 494; Barden v. X. P. 
Railroad. ir>4 V. S. 288.) 

Considerations were urged yesterday in opposition to this 
argument: 

First. That the Xaw had asked for a hearing as to the mineral 
character of the land at the date of the survey. 

Second. That the Buena Vista cases were to be considered. 
Third. That the*Supreme Court had decided in the Elk Hills 
case that this was mineral land in 1904. 

First. We are not asking for a dismissal of the proceedings now 
pending in the Land Office. We are asking the department to 
decide that the proceedings should be closed on the ground that: 
(a) The previous adjudication of the nonmineral character of the 
land, made seventeen years a<ro, upon which the State acted in selling 
the land twelve years ago* determined its character in favor of the 
State and its bona fide grantees, (b) At the date of the survey in 
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1903 the doctrine of the Diamond Coal & Coke case decided in 1914 
and of the Elk Hills case was not applicable to this section; that as 
a section in place title to this section vested under the prevailing rules 
and decisions of the department, no mineral having been discovered 
on the section in place; that this became and is the rule of property 
for this case. 

176 The Supreme Court of the United States has repeatedly 
held that long standing rulings of the Land Department and 

the construction of the Land Department in respect to granting 
statutes become a rule of property. (Barden v. Northern Pacific, 
154 U. S.: Daniels v. AVagner, 237 U. S. 547; California v. Desert 
Co., 243 U. S. 415.) 

This was also declared in Central Pacific v. Valentine (11 L. D. 
238), a decision of this department, which was quoted with approval 
in the case of Wyoming v. United States, decided at the present term 
of the Supreme Court, March 28, 1921. In the Wyoming case the 
court referred to the practice of the department by which the char¬ 
acter of railroad lands was determined as of the date of patent, 
The court said that this was an exception to the general rule as to 
the time as of which the character of the land is to be determined. 
The Supreme Court quoted the language of Secretary Noble in the 
Valentine case: 

This practice, having been uniformly followed and generally 
accepted for so long a time, there should be, in my judgment, the 
clearest evidence of error, as well as the strongest reasons of policy 
and justice controlling, before a departure from it should be 
sanctioned. It has, in effect, become a rule of property.’’ 

There is no reason why this decision as to the title of the State 
should not be made now without putting the State to the enormous 
and costly burden of proof, such as was in issue in the Elk Hills case. 
In other words, if the absence of clear proof of the mineral character 
of the section in 1903 in the shape of di.scovery of mineral was suffi¬ 
cient to characterize the land as nonmineral under the regulations 
and repeated decisions of the department, it will make no difference 
that by the application of the principles of the Elk Hills case it 
could be successfully shown that the land within the reasoning of 
that decision was believed to be mineral land. 

177 The difference between the construction of railroad grants 
and school land grants was emphasized in Wyoming v. United 

States and the court remarked that this court has recognized that 
the legislation of Congress designed to aid the common rules of the 
States is to be construed liberally rather than restrictively.” 

Railroad grants on the other hand the court said must be strictly 
construed. Furthermore, the court said that “the long-prevailing 
construction and practice of the Land Department ought not to be 
disturbed.” 

Certainly the equities of this situation entitle us to a decision now 
on the question which in any event will ultimately have to be de¬ 
cided bv the Secretarv of the Interior. The issue which we now 
tender can be decided just as well at this time as at the end of a 
protracted hearing on the facts. The fact that the land was tendered 
when its character was unknown in 1916 to the Government, the long 
lapse of time since the approval of the survey, the determination of 
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the nonmineral character of the land bv the department, the sale by 
the State of the land in reliance on tliat determination, the many 
years thereafter' in which no claim adverse to the State was brought 
to its attention, although an adverse proceeding was ordered and 
allowed to lie dormant for seven years, the fact that without objec¬ 
tion the purchasers from the State were allowed to develop the land, 
the proceedings sluml)(‘ring for seven years on top of ten years after 
the survey—these fa<*ts. I submit, offer ecjuities which entitle the 
State to ask that the Secr<‘tarv of tlie Interior should exercise his 
clear jurisdiction and decide the (juestion j)resented at this time. 

Second. The l>uena Vista cases are not involved in this argu¬ 
ment. Apart from th(‘ fact that the (jiu^stious thcr(‘in involved 
ITS are to 1)(‘ <l(*t(‘rmin(‘d with r‘cfe!’eTi<-(‘ to a dat(‘ aft(*r th(‘ ruh* of 
the land oflice was changed in 1905, there is also the fact that 
in those ca>es tin* applicant.' will hi* put to proof id’ good faitli and 
nonmiueral cliai’.-u-ii*!* arcordiug to tiieir* !»(‘li(‘f—similar to the 
situation of the Elk Hills case. Xo such issues arise here. 

Third. Xor are we asking tin* department to make a ruling which 
is at variance with the Elk llill< decision. Whatevi*!* force the lind- 
inirs of fact in that case mav have in a case that is free of fraud, 
this case is, in no <‘vent, within the scope of the Elk Hills decision. 
The <l(*termination i)V the departm(*nt in 11H)4 of tiie land as non¬ 
mineral mav have })een onlv (*vidence in favor of the railroad in 
that case, and very slight evidence under the peculiar circumstances 
of the ca.se: in our case, we submit, it was an adjudication. 

The court in the Elk Hills case said that the Ryan report could 
not help the railroad because ‘'the agent's iH'^iort was made in an¬ 
other connection." and that connection, I sui)mit. was precisidy the 
ex parte determination by the department of the character of the 
land for cases where such e.x parte determination is the only deter¬ 
mination possible. 

Furthermore, the railroad was .selecting lands which it was obliged 
to prove were nonmineral lands. AVe are seeking to sustain a title 
according to land oflice tests in forci* at the time pre.^cribed for 
.school .sections in place. In the Elk Hills case the railroad as ai)pli- 
cant had the biinlen of proving that the land was nonmineral. In 
this ca.se the Government must i)rove that the land was mineral. 
According to the te.sts and regulations of the Government itself that 
proof is not possible, and therefore we respectfully submit it should 
be decided that the State title to this section is valid. 

179 Because it is a .school .section in place which under the regu¬ 
lations and decisions of the department in force at the time 
pa.sses to the State upon approval of the survey and was found not 
to be mineral land. 


Our request should be considered now as if made in 1904 after 
restoration of land to entry. How long would we have lasted in 
this department if in 1903, under the rulings of the department and 
its regulations and the adjudication that this was nonmineral, we had 
attempted to tender this section as a mineral section? We submit 
the application would have been considered frivolous. And yet this 
application must be considered as it would have been treated had it 
been submitted in the year 1903. 
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To simplify this presentation, I have attempted to eliminate from 
the foregoing statement conclusions of law, or statements of fact 
which do not meet with the concurrence, as I understand it, of the 
honorable First Assistant Secretary. On these points I have en¬ 
deavored to avoid argument. 

Verv respectfullv submitted. 

V A V 

Oscar Sutro, 

Attorneys for Purchasers from State of Ccdifonua, 
Washinotox, 

May 20^ 1021. 

180 Exhibit G 

May ‘2G, 1921. 

The honorable Secretart of the Interior, 

Washington., I). C. 

Dear Sir : I hand you herewith written memorandum of the mat¬ 
ters stated in your office yesterday, accompanied by a map showing 
the state of development of the territory in question at the date of the 
survey of the section in question. While the map is dated 1902, the 
conditions were practically the same in 1908. I have maps as of 
that date, but they show nothing further than the one presented 
herewith. 

Please excii.'^e the somewhat ill-considered argument of this memo- 
randum, but I am sure that, from your own experience, you will 
sympathize with the difficulties of a hasty preparation away from 
one's own office. 

Very respectfully yours, 

i 

181 Exhibit T 


. File D. D. C.^ 6/13/21. 

The Se('retary of the Interior, 

ashlngton.. May 28, 1921. 

Mr. Riter: Mr. D. asks that you attend this meeting. Gibbs. 

Dil\r Mr. Aitorney General: The Standard Oil Company and 
the Pan American Oil Company, owners of land in section'36, naval 
reserve No. 1, California, have asked to be heard orally in the matter 
of proposed proceeding by the Government to determine whether or 
not said section passed to the State of California under its school 
grant. Secretary Fall has agreed to hear them at two p. m. Wednes¬ 
day, June 8, 1921, and will be glad to have representatives of the 
Department of Justice present at that time if you so desire. 

Respectfully, 

C. V. Safford, 
Administrative Assistant. 

June 14, 1921. 

The honorable the Attorney General. 

214369-9. 
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Exhibit 8 


Department of the Interior. 

Washingto7i^ June 3. 1021. 

The honorable the Attorney Genfjjal. 


Dear Mr. Attorney General: Referring to proceedings insti¬ 
tuted relative to sec. 36, T. 30 S.. R. 23 E.. M. D. M., California, 
claimed by the Standard and Pan American Oil Companies 
through purchase from the State of California, the Secretary has 
a^eed to hear representatives of the said companies orally on June 
8 at 2 p. m., and would be ^lad if you could have a representative 
present. 

Respectfullv. 

(Siimed) ^ E. C. Finney, 

First Asshtant Secretat'y. 


18^^ Exhibit 9 

May 28, 1921. 

Dear Mr. Secri:tary: The Standard Oil Company and the Pan 
American Oil Company, owners of land in section 36, naval reserve 
No. 1, California, have asked to be heard orally in the matter of 
proposed proceeding by the Government to determine whether or not 
said section passed to the State of California under its school 
^rant. Secretary Fall has agreed to hear them at two p. m., Wednes¬ 
day, June 8, 1921, and will be glad to have representatives of the 
Navy Department present at that time if you so desire. 

Respectfully. 

(Signed) C. V. Safford, 

Administrative Assistant. 


The honorable the Secretary of the Navy. 
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Department of the Interior, 

ashingtoa. June J, 1921. 

The honorable the Secretary of the Navy. 

Dear Mr. Secretary: Referring to proceedings instituted relative 
to sec. 36, T. 30 S.. R. 23 E., ^M. D. M., California, claimed by the 
Standard and Pan American Oil Companies through purchase from 
the State of California, the Secretary has agreed to hear representa¬ 
tives of the said companies orally on June 8 at 2 p. m., and would 
be glad if you could have a representative present. 

Respectfully. 

(Signed) E. C. Finney, 

First Assistant Secretary. 

t 

185 Exhibit 11 


SUPERVISORY POWER OF SECRETARY 

Rule 85. Motion for the exercise of supervisory power will be 
considered only when accompanied by positive showing of extraor- 
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dinary emergency of exigency demanding the exercise of such 
authority. 

In proceedings before the Secretary of the Interior the same rules 
shall govern, in so far as applicable, as are provided for proceedings 
before the Commissioner of the General Land Office. 

Ri’le 86 . No rule here prescribed shall be construed to deprive 
the Secretary of the Interior of any direct or supervisory power 
conferred upon him by law. 

186 Exhibit 12 ! 

X - 162997. 

General Land Office, 
Department of the Interioe, 
Wcushington^ D. C., Septeinher S, 190S. 

Address onlv the Commissioner of the General Land Office. 

•/ i 

The lionorable the Secretary of the Interior. 

Sir: 1 am in receipt, from the department, of letter of the Acting 
Director of the V. S. Geological Survey, dated August 25, 1908, re¬ 
questing the temporary withdrawal from homestead entry of the lands 
covered by a map of the McKiitrick-Sunset oil district, California, 
excepting, however, certain lands shown on the map which are in 
a part of the Coalings oil district and were classified as oil lands on 
June 17, 1908. 

It appears that the lands for which the withdrawal is requested 
are in Kern and San Luis Obispo Counties, California, and adjoin 
on the south the lands in the Coilings oil district in Fresno and King 
Counties, California, which were withdrawn under departmental 
order of August 15, 1907. 

On June 17, 1908, this office was in receipt of a report from the 
Director of the V. S. (ieoloLdcal Survev, classifving as oil lands 
certain of the lands included in the withdrawal of August 15, 1907, 
and opening up olhers to entry. 

The acting director refers to the portion of said report of June 
17, 1908, in which it is slated that the lands classified therein are 
believed lo be those which future development will prove to 

187 more or le.-s oil bearing as his reason for recommending the 
withdrawal of the lamls in the McKittrick-Sunset oil district. 

I would re.spectfully recommend that the lands be temporarily 
withdrawn from agricultural entry, pending tiieir examination and 
classilication bv the F. S. Geological Survev. : 

A li^t of the lands for which the withdrawal is requested is here¬ 
with attached. ' 

\’ery respectfully, ' 

(Signed) Fred Dennett, Comirmaiomr. 

Approved September 14, 1908. 

(SigneOj Frank Fierce, 

Firist AaFistant Secretary, 
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ti a ti a 

a it ti it 

it ti ti it 


T. R. 

All.25 S, 17, 18, 19, 20,21..E., M. D. M. 

All.26 “ 17, 18, 19, 20, 21.. “ 

All...27 “ 17,18,19,20,21... 

All.28 “ 17, 18, 19, 20, 21... 

Secs. 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 28 “ ... 

32. 

All. 29 “ 17, 18, 19, 20,21, “ “ “ “ 

22, 23. 

All. 30 “ 17, 18, 19, 20, 21, “ “ “ “ 

22, 23, 24, 25. 

Secs. 28, 29, 30, 31, 32, 33. 30 “ 25. 

All.31 “ 17, 18, 19, 20, 21, 

22, 23, 24. 

W. ...31 “ 25.. 

All. 32 “ 17, 18, 19, 20, 21, 

22, 23, 24, 25. 

Secs. 3, 4, 5, 6, 7, 8, 9, 10, 15, 16, 17, 18, 32 “ 26.. 

19, 20, 21, 22, 27, 28, 29, 30, 31, 32, 33, 

34. 

All.... 11 N., 22,23,24, 25, 26, 27. W., S. B. M. 

All.. 12 “ 22,23,24,25,26,27. “ “ “ 


it it it it 

tt it it it 


it ti it tt 

ti a tt 


ti tt ti it 
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E-xhibit 13 


Department of the Ixtekk^, 
Unitfj) States CiEouxarAL Survey, 


The Commissioner, 

(rcneral Land Office. 


Vi'ai<hin(ftou^ dune 4 ? 1000. 


Sir: Part of the lands in the McKittrick-Sunset oil districts, Cali¬ 
fornia, withdrawn from entry by the Secretary on September 14, 
1908, pending examination and classification by the Geolo<rical Sur¬ 
vey, have been examined, and I classify the following lands within 
the withdrawn area as oil lands: 


LANDS ULA.SSIFHT) AS OIL LANDS 

(Mt. Diablo base and meridian) 

* * ♦ ★ * ♦ 

All of T. 30 S., R. 23 E. (and other lands), airjiTeiratin<; 407,118 
acres of land in California. 

The lands classed as oil lands, the areas found not to be oil lands, 
and the area in which field work is now bein^ done and which should 
remain withdrawn are shown graphically on the accompanying map. 

Respectfully, 

(Signed) Geo. Otis Smith, director. 
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Exhibit 14 


Department of the Intithor, 

WdsKiihgtonJune 7, 1000. 
Address only the Secretary of the Interior. 

The Director of the Geological Surv'ey, 

\Va.shingfofK D. C. 

Sir: l am in receipt of your letter of June 4, 1909, enclosing lists 
of lands in California heretofore withdrawn for classification, 430,340 
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acres of which vou have classified as oil land and 544,480 as not con- 
taining deposits of oil. 

* 4c 4c 4c 4c 4c # 

The withdrawal of the lands classified as containing deposits of 
oil in the lists accompanying your said letter will be continued 
temporarily pending consideration of legislation upon the question, 
unless it is shown by reclassification, or sufficient evidence, that any 
particular tract or tracts thereof do not in fact contain deposits of 
oil. The lands classified in the lists as nonmineral will be restored 
to the public domain for disposition under the public land laws 
appropriate thereto. 

Very respectfully, 

R. A. Ballinger, Secretary. 

Note.— Sec. 36, T. 30 S., R. 23 E., M. D. B. & M., included in the 
list of 430,340 acres of land classified as oil land as above set forth. 

190 Exhibit 15 

101960. 

Department of the Interior, 

United States Geological Survey j 

Washinyton, Sefterriber 27, 1909. 
The honorable the SECRirrARY of the Interior. 

Sir: In accordance with your orders I have the honor to submit 
the following recommendation, which covers approximately 3,041,000 
acres, of which the larger part is probably private land and not 
affected bv this withdrawal. 

TEMPORARY PElltOLECM WITHDRAWAL NO. 5 

In aid of proposed legislation affecting the use and disposition of 
the petroleum deposits on the public domain, all i)ublic lands; in the 
accompanying lists are hereby temporarily withdrawn from all forms 
of location, settlement, selection, filing, entry, or disposal under the 
mineral or nonmineral })ublic-land laws. All locations or claims 
existing and valid on this date may proceed to entry in the usual 
manner after field investiiration and examination. 

California 

(Blount Diablo base and meridian) 

T. 30 S., R. 23 E., all of township, together with 2,843,880 acres of 
other land in California and 174.080 acres in Wyoming. 

Very respectfully, 

(Signed) H. C. Rizej?, Acting Director. 

Approved September 27, 1909, and sent to General Land Office. 

(Signed) Frank Pierce, Acting Secretary. 

E. C. F. 
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Exhibit 1G 


Dei'ahtment of the Interior, 

United States (iEoEooicAL SrR\i:Y, 

Wa.shhxjfoti^ July i, 1010, 

The lionorable the SECRirrARY (►f the Interior. 

Sir: In aecnnhince with vcnir instructions I recommend the with- 
drawal for classification and in aid of leiri^^lation affectinir tlie use 
and dis])()sition of petroleum deposits htdonirinir to th(‘ United States 
of the followinir areas in the State of C'alifornia, involvinir a})proxi- 
mately acres: 

ORDER OF withdrawA l. 

Petroleum reserve No. *2 

It is herehv ordered that those certain orders of withdrawal made 

* 

heretofore. 

On Sept. 27. lf>09. and described as temjiorarv ])etroleum withdrawal 
No. a. 

On ()ct. 2,0. 1909. and d(‘scrib(‘d as temporary petroleum v/ithdrawal 
No. S, 

On Nov. IG, 1900. and described as t(*mporary petroh'iim withdrawal 
No. 

On Jan. IS. 1910. and descri!)ed as temporary jx'trohMim withdrawal 
No. II. 

On Feb. 2. 1910. and described as temp(»rarv pt'troleum withdrawal 

No. 12, 

in >o far as the sauu* includ(‘ anv of the lands heriMiiafter described, 
be. and th(‘ same arc' hereby, ratiiied. coiilirmed. and contimu'd in 
full force and elb'rt: and subject to all of tlu' provisions, limitations, 
exceptions, and conditions contain«*d in tlu' act of ('onirress entitled 
"An act to authorize' tlu' Pi-i'sidi'iit of tlie Unitc'd State's to make 
withdrawals of ])ub!ie- lands in ce'rlain case's." aj)prove*d June 27). 
UMO. the're is here*by witlulrawn from se'ttie'mciit. loe-ation. sale'. e)r 
e'litry. and rese'rve*d for e-lassilication and in aid of le'Ldslation affee-t- 
inur the' use' and elisjiosal of ])e'troleum lamls bcloiiLdnir to the' Unite*el 
State's, all e)f those' ce*rtain lands of the' I’nile'e! States set fe)rth 
192 and jRirtie-ulai’ly de*se*ribe‘el as follows, to wit : 

Mt. Diablo ine'ridian. ('alifornia 

d\ 2,0 S.. R. 22, K.. all of te)wnsh!j). touelhe'r with 2.17)9.710 acres e)f 

e)tiie'r land in ('alifornia. 

Very re.spectivelv. ^ ^ 

(iF.e). Otis S.Mi'nr. Director. 

Jo.Y 1, 1910. 

Respect fully referred to the Pre.«ident with the recommendation 

that same be approved. -r, * t', 

K. A. liALLiNOER. l^ecretary. 

Approved July 2. 1910, and referred to the Secretary* of the 

Wm. II. T.vft, Presklenf. 

Ke'ferred to the Commissioner of tlie Ceneral Land Odice for 
appropriate action. ^ rr , 

1" RANK I lERCE. JxCtlUQ ScCTet(l7*y. 
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193 Exhibit 17. 

ORDER OF WITHDRAWAL 

Naval petroleum reserve No. 1 

It is hereby ordered tliat all lands included in the followinir list 
and heretofore formin<i a part of petroleum reserve No. 2, CalifoiTiia 
No. 1, withdrawn on July 2. 1910, from settlement, location, sale, or 
entrv, and reserved for classification and in aid of le<rislation under 
the authority of the act of Conirress entitled ‘‘An act to authorize 
the President of the United States to make withdrawals of public 
lands in certain cases (3G Stat. 847), shall hereafter, subject to 
valid existing rights, constitute naval petroleum reserve No. 1, and 

shall be held for the exclusive use or benefit of the United States 

Navv until this order is revoked bv the President or bv act of Con- 

• • • 

^ress. To this end and for this public purpose, the order of July 2. 
1910, is modified and the withdrawal of that date is continued and 
extended in so far as it affects these lands. 

Mt. Diablo meridian 

T. 30 S., R. 22 E., sec. 24, all. 

T. 30 S.. R. 23 E., sec. 10, all; 

secs. 12 to 30, inclusive; 
secs. 32 to 3G, inclusive. 

T. 31 S.. R. 23 E., secs. 1 to 4, inclusive; 

secs. 10 to 14, inclusive. 

T. 30 S., R. 24 E., secs. 17 to 20, inclusive; 

secs. 28 to 34, inclusive. 

T. 31 S.. R. 24 E., secs. 1 to 12, inclusive; 

sec. iS, all. 

(Signed) ^Vm. H. Taft, Pre-ndenf. 

Seit. 2. 1912. 

< ! 

194 Ojnnlon- 

Filed July 28. 192G 

« f 

• * 5 ^ * * * ♦ 

Smith. Associate Justice: 

The bill of complaint, the answer, the rule, and the airreed state¬ 
ment of facts re(|uire tliis court to determine whether title to section 
3G of township 30 south, ran^e 23 east. Mount Diablo liase and 
meridian. pas.«ed to the State of California on the 2Gth of January,. 
190.3. by virtue of .^‘ctions 3, G, and 7 of the act of March, 1853. 
Said act is as follows: 

‘‘ Sec. 3. * * * That the said surveyor j^eneral shall have the 

.same power and authority, and perform the same duties respecting 
the public lands and private claims in the State of California, as 
by law appertain to and are required of the surveyor <zeneral in 
Louisiana, e.xccpt .so far as the same ma^^ be modified by this act. 
He shall engage a .sufficient number of skilful surveyors as hist 
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deputies, whom he shall cause to survey, measure, and mark base 
and meridian lines through such points, and perpetuated by such 
monuments, and such other correction parallels and meridians as may 
be prescribed, and also to survey and establish the other lines of the 
public lands. * ♦ * Provided. That none other than township 

lines shall be surveved when the lands are mineral or are deemed 
unlit for cultivation. 

*• Six*. (). * * * That all the public lands in the State of Cali- 

foinla. whether surveyed or unsurveyed, with the e.xception of sec¬ 
tions si.xteen and thirty-six. which shall be and hereby are granted to 
tile State for the purposes of public .'Schools in each township, 
and with the e.xception of lands appropriated under the 
authoritv of this act, or reserved bv competent authoritv, and 
exceptin;r also the lands claimed under any foreipi ^rant or title 
and the mineral lands, shall be subject to the preemption laws of 
fourth September, eighteen hundred and forty-one, * * * and 

shall, after the i)lats thereof are returned to the ollice of the register, 
be otlered for sale, after six months’ public notice in the Stale of 
the time and place of sale, under the laws, rules, and regulations now 
governing such sales, or such as may be hereafter prescribed: 


•’Skc. 7. * * * That where anv settlement, bv the erection of a 

dwelling-house or the cultivation of any i)()i‘tion of the land, shall 
be made upon the sixteenth and thii-ty-sixth sections, before the 

saint' shall be survevtal. or* when such sections mav be I’eserved for 

* 

public uses or taken by private claims, other land shall be selected 
by tile }>roper authorities of the State in lieu thereof, agreeably to 
the ])ro\ is:ons of the act of ('ongi'ess approvetl on the twentieth of 
.May. eighteen hiindi*ed and twenty-six. entitled *An act to ap])i*o- 
pi'iaic laiuls for the support of schools in cei'tain townships and fi'ac- 
tional townships, not oefoix* pi-ovided for.' and which shall be sub¬ 
ject to a{)pi*oval by the Secivtaiw of the Interior. And no pei*son 
shail make a M'lth'inent or location upon any tract or jiarcel of land 
selected for a inilita.ry jx)."!. or within one mile of such [)ost. or on 
any other lands reserved by competent authoi-ity: nor shall any 
person obtain the lieneliis (>1 this ac*t by a sett lenient or location on 
mineral lands." 


THE BILL 


The bill of complaint alleges in Pai*agraphs III, IV, V, VII, and 
VI 11. that the sur vey of scv-tion of), lown>hi}) ^0 south, I'ange ' 2 '^ east. 
Mount l>iablo base and meridian, was co'mpleted on December 20, 
1001. as jiresci'ibed by the act of that the ])lat of the survey was 

approved by the surveyor general on August 1. 1002. accepted bv tlie 
C'ommisioner of the tleneral Land Ollice on Januai-y 20, lOO^h" and 
filed in the I nited States local land ollice at Visalia. C'alifornia, on 
May 10, iOO.'L that at the time of the acceptance and filing of said 
plat the 10th and 00th school sections were not deemed to be of 
100 mineral character unless mineral iiad been discovei-ed thereon; 

that the i-egulations of the Depai-tment of the Interior, dated 
March 0. lOJ, specifically jirovided that whether school Jrections 
were i*ettimed by the surveyor general as mineral or otherwise, the 
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State would not be permitted to select lands in lieu of such school 
sections in the absence of satisfactory proof that the base land was 
known to be chiefly valuable for Inineral at the date when the State’s 
right thereto attached, if at all; that by its said regulations the 
Interior Department required proof of the kind of mineral discov¬ 
ered, the extent thereof, and the names of the discoverers, and until 
such proof was made the department declined to permit the State to 
select lands in lieu of the school sections granted to it by Congress; 
that on the 2Sth of February, 1900, the Commissioner of the General 
Land Office directed the register and receiver at Visalia, California, 
to suspend from disposition until further ordered about twenty town¬ 
ships, including said township 30 south, range 23 east. Mount Diablo 
base and meridian; that on the 19th of Juh% 1900, he continued said 
order of suspension in force for a reasonable time pending inquiry as 
to the true character of the land; that thereupon an agent of the land 
office was directed to examine and report upon the character of the 
lands under suspension: that on the 22nd of March, 1904, the special 
agent made a report to the Commissioner of the General Land Office 
at Washington in which he stated that no wells had been bored for oil 
in township 30 south, range 23 east, and that in his opinion all the 
lands in that township should be relieved from further suspension; 
that on that report of the special agent and on April 5, 

197 1904, the Commissioner of the General Land Office found 
that no good reason existed for further suspension as to 

township 30 and relieved that township from the suspension there¬ 
tofore ordered; that section 3G of said townsliip 30 is a part of the 
lands known as Elk Hills and that no oil was at any time dis¬ 
covered in Elk Hills until after the vear 1910; that the oil structure 

%/ 

of Elk Hills as determined by explorations conducted subsequent to 
the year 1910 is a separate and distinct construction and wholly 
independent of any other oil field; that no oil was discovered in any 
portion of township 30 soutli, range 23 east, prior to the acceptance 
of the plat of survev on Januarv 2G, 1903, bv the Commissioner of 
the General Land Office, and that there was no mineral developed 
whatever in said township prior to 1911; that on the 3rd of January, 
1901, Alice J. Miller applied to the State of California for a 
certificate of purchase of section 3G, township 30 south, range 23 
east, Mount Diablo base and meridian, and paid on the issuance 
thereof tlie sum of $1G0. the initial payment required to be made by 
the laws of California upon the purchase of school lands; that on 
the 2nd of July, 1902, the right, title, and interest acquired by Alice 
J. ^Miller under her certificate of purchase was sold to the State 
of California for delinquent taxes, i)enalties, costs, and charges 
amounting to the sum of $3.28; that on the 2nd of July, 1907, pur¬ 
suant to said tax sale, a deed to her interest in said section 3G was 
made to the State of California, which deed was filed with the sur¬ 
veyor general of the State on September 28, 1907; that on the 25th 
of August, 1908, George Hav and M. W. Buffiington redeemed 

198 section 3G by paying the delinquent taxes, penalties, costs, 
and charges, and because of said redemption said section 

under the laws of California again became subject to purchase from 
the State; that on the 24th of August, 1908, George Hay made 
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application to purchase the west half and the west half of the east 
half of sjiid section 86 for the sum of $1.25 per acre: that the west 
half and the west half of the east half of the section contained 480 
acres and that a certiticate of purcliase therefor was issued by the 
State of California to said (leorire Ilav on January 5. 1909; that 
Hay paid $1.25 per acre, the purchase price of said land, and on 
the 29th of November. 1909, sold his interest to O.scar Sutro for the 
sum of $11,000; that on danuarv 81. 1910, the State of California 
is.sued its patent to said Oscar Sutro for said 4S0 acres, and there¬ 
upon said Sutro executed his deed therefor to j)laintilf; that on 
Au^rust 24, 1908, M. W. Buffintrton applied to the surveyor ireneral 
of the State of ('alifornia to purchase lots 1. 2, 5. 6, 7. 8. 11. and 12 
in section 86, and on the 5th of January, 1909. a certificate of pur¬ 
chase to said lots was issued to him. whereby he actjuired the ri^ht 
to complete the purchase of sai<l land and the riirht to receive a 
])atent therefor upon makinir the payments required by law; that 
on AujLTU.st 21, 1909, Bufiin^ton airreed to sell to F. J. ('arman lots 
5, 6, 7, 8, 11, and 12 of section 86 for the sum of $8,180 upon the 
i.<suance of a patent therefor by the State of (\alifornia: that on the 
20th of January, 1910. the State of (''alifornia issueil its patent to 
Bufiinirton for lots 1, 2, 5. (*>. 7. 8. 11. and 12 of said sec-tion, and 


Buffinirton on danuarv 25. 1910. in acconlance with his 

^ • 

199 a‘jrr(*<‘ni(‘nt with (5arman. conveyed to the latter, by deed, lots 

5, 6, 7, 8, 11, and 12, wdiereupon an undivided one-half interest 

in the lots so conveyed was deeded bv Carman to (J. (). Fairbank; 

that on the 25th of Mav, 1919. (''arman and Fairbank. in consider- 

^ _ 

at ion of the sum of $100,000 to them paid by plaintiff, entered into 
a contract with plaintiff for the development of the lots conveyed 
to thorn and for the sharing of the net proceeds of oil and gas pro- 
du<-ed by sai^l dev(‘Iopnu‘nt: that under the agivtunent with t'arnian 
and Fai!l)ank {)laintilf entered into the ])ossession of the lots covered 
by tho aL*’r(‘(‘nient and (a)mpli(*d with all tin* terms of its agreement; 
that the plaintiff is now and ever since the 81st day of January, 
1910. has been the owner and in the po-^session of the west half and 
the west half of the east half of said section 8,(*): tliat since the 25th 
day of May. 1919. f)laintiff has be(‘n in the possession of the lots 
which were the subject of the agrtnunent between it and (’arman 
aiul Fairbank: that on January 24. 1908, and ])rior to the purchase 
of s(*ction 86 by plaintiff's predi‘cessors in intert'st, tin* United States 
land office at Vi.'>;alia. (’alifornia. certified to the surveyor general 
of the State of California that there was no homestead preemption 
or other claim to section 86 adverse to that of the State of California; 
that nearly nine years after acquiring the west half and the west 
half of tlie east half of section 86 the plaintiff after drilling to a 
depth of 2,582 feet discovered oil in that part of the section just 
mentioned: that the oil so discovered was the fir.st discovery of 
mineral in section 86: that on January 14, 1914, the United 
2(K) States land office at Visalia was instructed by the Commis¬ 
sioner of the (xeneral Land Office at Washington to institute 
adverse proceedings in respect to section 36 on the ground that the 
land was mineral in character, contained valuable deposits of petro¬ 
leum. and was of nonmineral character at and prior to the survey 
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thereof on December 20, 1901; that no copies of the charges were 
ever served upon anv of the parties interested in section 36 and that 
no notice of said cliarges was given to any of said parties until 
October 12, 1917, when the Commissioner of the General Land Office 
asked for a list of contests pending in respect to public lands in 
California involving the question of the petroleum character* of said 
lands; that on Xovember 20, 1917, the United States land office at 


Visalia, Califoimia, infoi'ined 


the Commissioner of the General 


Land Office of the pendency of said charges as to the minei'al char¬ 
acter of said section iliat in the month of ^larch, 1921, the 
Seci‘etai*y of the Interior I'ecommended to the Attorney Genei*al of 
the Uniteil States that ai)propriate action be taken thi-ough the courts 
for tire })rotection of the interests of the Government of the United 
States, pending final action on the cliai'ges and proceedings com¬ 


menced in the United States land office 


at Visalia, in accordance 


with the instructions issued bv 


the Commissioner of the iGeneral 


Land Office at Washington on the 14th of January, 1914; that in 
March, 1921, the Commissioner of the General Land Office dii*ected 


the chief of the field division of California to furnish the register 
and survevor of the United States land office at Visalia the 
names and addresses of all parties interested in section 36 and to 
carry on adverse proceedings for the determination of the 
201 mineral character of said section; that in May, 1921, the 
plaintiff and other persons interested in section 36 made appli¬ 
cation to the Secretary" of the Interior to exercise his jurisdiction 
and to dismiss the charges pending in the United States land office 
at Visjilia on the ground that section 36 was a school section, the 
title to which vested in the State of Califoimia on the 26th of Janu¬ 


ary. 1903, the date of the approval of the survey; that on May 28, 
1921, the Secretai'v announced that he would hear on June 8, 1921, 
the application for dismissal of the chai'ges, due notice of which 
hearing was given to the Depailment of Justice, the Department of 
the Navy, and the General Land Office and to all parties iiiteiested 
in section 36; that on the Sth of June, 1921, there were present at 
the hearing the Secretarv of the Interior, the Assistant Secietarv 
of the Interior, E. H. Hammel, representing the Gener*al Land 
Office; E. D. Caldwell, First Assistant Attorney General of the 
Department of Justice, representing the United States Navy; Com¬ 
mander H. A. Stuart, representing tire Bureau of Steam Engineering 
of the United States Xavy; H. L. Underwood, Solicitor of the 
Department of »Jiistice, and by counsel this plaintiff and other 
owners of portions of section 36; that at said hearing all of the 
facts alleged in Paragraphs III, IV, V, VII, and Vllt of the bill 
were admitted by the parties present to be true and correct and 
submitted to the Secretary of the Interior; that the Secretary of the 
Interior on June 8, 1921, on the conclusion of the hearing, ordered a 
dismissal of the charges and contest filed; that on the 9th of June, 
1921, the First Assistant Secretary of the Department of the 
202 Interior by letter directed the Commissioner of the General 
Land Office to dismiss the proceedings against the State of 
California and its proceedings against the transferees as to sections 
16 and 36 of said township 30; that the Commissioner of the General 
Land Office on the 13th of June, 1921, forwarded a copy of the 
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departmental letter of June 9. 1921. to the United States land office 
at Visalia and ordered the land office to close the case upon its 
records and to notify the parties in interest of the dismissal; that 
the Assistant Secretary of the Interior formally notified the Attorney 
(ieneral of the United States that the adverse proceedings com¬ 
menced in January. 1914. were after a consideration of the law and 
the facts tli-misse<l by tiie Secretary of the Interior: that no appeal 
from the dismissal of the adverse proceedings was ever taken and 
that no application for a rehearing of such proceedings was ever 
made: that the time for taking such appeal or for making such 
aj>plicaiion expired long prior to June 25. 1025: that on May 8. 1925, 
neai’lv lour y(‘ars after the adverse ])roceedings had lx*en dismissed 
bv onler of a ff)rmer Secretary of the Interior, the defendant. Hu’neit 
AVoi-k. as Sc'crclary of the Interior, reversed, vacated, and set a>!de the 
order of liie foriiu'r Secri‘tary of the Intei-ior dismissing saiti ad- 
vr!’-e {‘ro'-eedini:^. on tiu* f:r(/r,ml. ir!. tl'at the land wa.s i('tur!H*d as 
miner::! in cli::racifr by tiie surveyor in I9(I2. re])oi'ted by inspectors 
:in<l ^j)c(•i:l^ :ig(*nts of the Interior I)e}):irtment as mineral in 
cluiriicter. and was so known at and })rior to the date of tlie 
acc(‘;)(::ia-e of the survev in J:inu:irv. lOo:’,: -Jutl. liiat s:dd land 

w:is wltlidrawn as mineral bv tiie United States in 

* 

2o:> lono and includ(*il in the naval r(*M*rve in 1912: :h*d. that 
.altliouiili a liearing was twice ordci’ed to d«‘termine whether 
the land was mincrad or nomnin.eT-:ii. no liearing was h.ad and no 
evidence submitted: 4t]i. tliat a prior Secr(‘tary of the Interior had 
dismiss(‘d the ad\(*rse proct*(‘dings on a h'gal argument jirestmted by 
th(‘ attoi-ney for the Standard Oil t'oinpany et ah without taking any 
evidcnc(“ as to the chai’acter of the land on the date of the approval 
of tlie survev and without argument on belialf of the (lovernment of 
the rnil(‘d States: 5th. that as a prerequisitt‘ to tlie disposition of 
the land it was and is the statutorv dutv of the Secretarv of the 
Interior to determine the character of the land and whether or not 
it w:is reserved to tin* United States as mineral: that the Secretarv 
of th(‘ Interior directed the register and surveyor of the United 
Stati's land office at Visalia to notify the State of California, the 
phiintill's. and others claiming title to section of the action taken 
by him: that because of said order of the defendant the register of 
the United States land office at Visalia, on Julv 28. 1925. notified 
plaintifis and other parties in interest of the charges that section 36 
was mineral in character and was known as such at and prior to the 
date of the aceeptahce of the plat of the surveyor of the General 
Land Office on January 20. 1903: that the register of the Visalia 
land office required the plaintiffs and others in interest to make 
written or printed answer umler oath to said charges and either to 
denv them or establish a state of facts renderinir said charges imma- 
terial. and that for a failure to so appear and answer, the entry 
204 or claim of the plaintiff and other parties in interest would be 
reported to the Commissioner of the General Land Office for 
rejection or cancellation: that on August 4, 1925, plaintiff filed with 
the defendant a plea in bar to the jurisdiction of the Secretary to 
order said hearing and prayed that the order for a hearing be sus¬ 
pended until the determination of its plea in bar; that the defendant 
declined to entertain the plea in bar and refused to set aside, modify, 
or suspend his order directing a hearing. 
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THE ANSWER 


defendant made answer to the bill of complaint and therein 
i, 1st, that the lands involved in the bill were public lands of 
nited States: 2ntL that the geological formations, physical con- 
and other indications apparent upon said section 30 and the 
nt lands at the time of the survey were of such a character as 
dose the fact that said section 30 was mineral land and con- 
. oil in such (quantity and of such quality as would render its 
a(*tion ])r()fitable and justify exploitation: 3rd. that the hearing 
’•e tlie Secretary of the Interior on dune 8, 1921, was simply an 
.ual })roceeding. for the purpose of listening to the legal argu- 
of the attorneys for the })laintitf upon its request for the dis- 
sil of the charges against section 30 and not for the purpose of 
ing or considei-iug evicieiice U})on any (juestion of fact as to the 
•leral or uouiuinei-a.l che.racter of section 30 in January. 1903; 
tliat noiK* of tlH‘ ])ersons named in the complaint as rep- 
rc'srnted at that hearing was informed or iinderstood 
that ('vi<leia-e as to tlie mineral character of section 30 was 
to be present(*d or considered, and that no competent or legal 
evidence wliaie\ei- as to the charaeier of tin* land was ])resente(l or 
considered at said Iiearing and that notliing was considered otlier 
tlian the informal uriswoiei statem(*nt of ])laintiir*s attorney and Ids 
argument: oth. that no ])i’esentation of its claim was made bv the 
Government and that tnere was no adjudication of the (piestions of 
fact involved: ()th. that the det-ision of the former Secretary of the 
Interior at sai<l Iiearing was based upon the assumption that the 
land in (piestion h.ad been a.djudicated as nonmineral by the Depart¬ 
ment of the Interior, ami that tiiat assumption was due to a mistaken 
view of the law: Tth, that the Attorney General's ollice, the Xavy 
I)ej)artment. and the Department of Justice had no authority to rep¬ 
resent and did not represent the United States at said hearing or in 
the decision of any issue of fact and that the Department of the 
Interior had sole and exclusive jurisdiction to determine all ques¬ 
tions of fact relating to the known mineral character of section 3G; 

Sth. tliat anv admissions made at said luairing related solelv to the 

• 1 « 

facts disclosed by the oHicial files and records of the Department of 
the Interior: 9th, that the lands in section 3G were returned as min¬ 
eral lands by the surveyor who surveyed the same, and that the plat 
and field notes of said survey disclosed that said section was mineral 
in character: 10th, that said plat and field notes filed in the office of 

the United States survevor general in the State of California and 

* _ 

in the office of the Secretary at Washington, 1). C., were official 
public records, which charged all |)ersons with notice and 
20G knowledge of the same; 11th, that, due to the known mineral 
character of section 3G at the time of the approval of the 
survey, the State of California had the right to sell in lieu thereof 


other public lands that were nonmineral; 12th, that on March 7, 
1903, the State of California filed in the United States land office at 
Visalia its aj^plication numbered R. & R., No. 792, to take section 6, 
township 44 north, range 3 east, M. D. B. & M., in place of mineral 
section 3G, township 30 south, range 23 east, M. D. B. & M.;, that sub¬ 
sequently, on August 15, 1905, the State asked leave to amend that 
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application by inserting therein section 16..townsliip 10 north, range 
6 east, B. H. M., instead of said section 36, township 30; that on 
December 18, 1909, the Commissioner of the General Land Office 
disallowed the application of the State of California on the ground 
that the new lands applied for had been covered by a prior applica¬ 
tion; 13th, that township 30 and said section 36" were withdrawn 
from agricultural entry on September 14, 1908, by departmental 
order pending classification thereof by the United States Geological 
Survey, and that said township was classified as mineral land on 
June 4, 1909, which classification was approved by the Secretary of 
the Interior on June T, 1909; 14th, that at all the times mentioned in 
the bill of complaint it was the long established and well recognized 
and controlling practice of the Dej)artment of the Interior to deter¬ 
mine tlie character of public lands in contested cases, after a hearing 
or trial, at which all parties in interest might present testimony, 
subject witnesses to examination and cross-examination, and argue 
the case. 


207 THE ANSWER DENIED 

1st, that the plaintiff had any right to section 36 or to any ^art 
thereof; 2nd, that the title to said section 36 vested in the State 
of California on January 26, 1903, or at any other time: 3rd, that 
the Commissioner of the General Land Office ever determined that 
section 36 was nonmineral; 4th, that oil was not discovered on any 
portion of said township 30 prior to January 26, 1903, and that 
there was no mineral development in said township prior to 1911; 
oth, that no oil was ever discovered at anv time in Elk Hills until 
subsequent to the year 1910, and that the oil structure of Elk Hills 
is or was a separate or distinct structure or independent of any oil 
field; 6th, that at the hearing before the Secretary of the Interior 
on June 8, 1921, any admissions were made or intended to be made 
by any representative of the Government concerning the known 
mineral character of section 36 in January, 1903; 7th, that the deci¬ 
sion of the Secretary of the Interior on June 8, 1921, was a final 
adjudication or judgment as to the known nonmineral character of 
the land in said section 36 on the date of the approval of the survey 
thereof. 

Plaintiff on filing its biU applied for an injunction pendente lite, 
and that application was denied on the bill and answer thereto by 
the chief justice of this court on the ground, 1st, that the Secretary 
of the Interior lacked jurisdiction to determine the mineral character 
of section 36; 2nd, that the order of the Commissioner of the 

208 General Land Office, dated April 5, 1904, relieving township 
30 of suspension, was not a determination that the lands in 

that township were not known to be mineral on January 26, 1903; 
3rd, that on the facts set up in the answer of the defendant, and 
which had to be accepted as true for the purposes of the rule to show 
cause, the question of whether section 36 was mineral or nonmineral 
was still pending for determination when the defendant ordered a 
revivor or the adverse proceedings theretofore dismissed by a former 
Secretary of the Interior and that consequently the court had no 
right to interfere or to prevent by injunction the prosecution of 
such proceedings to a conclusion. That ruling by the learned chief 
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justice must be regarded by me as the law of the case on the record 
as it stood when the ruling was made. It is contended, however, 
that the agreed statement of facts upon which the action has been 
submitted for decision on the merits, presents new matter and ques¬ 
tions of law not apparent from the pleadings and consequently not 
<*onsidered by the chief justice. 


THE FACTS AS STirUI.ATEI) AND A(;REED UPON BY THE PARTIES 


The lands in issue were returned on the plat and general descrip¬ 
tion attached to the field notes of the official survey as mineral in 
character. The first discovery of oil in township 30 south, range 23 
east, was made in 1011, and the first discovery of oil in section 3G of 
said township occurred in 1018. The first discovery of oil in 
200 the Elk Hill structure took place in 1011. Prior to 1010 no oil 
had been discovered in any township contiguous to or corner¬ 
ing on townshij) 30. range 23 east, with the e.xception of township 30 
south of range 22 east, in which oil had been produced for many 
years prior to 1003. Section 28 of township 30 south of range 22 
east is eight miles distant from .section 36, township 30, range 23 
east, and prior to 1010 no oil was discovered in any section nearer to 
section 36 than said section 28. Xo contest or proceeding was ever 
instituted in the General Land Office of the United States or in any 
court disputing the title of the State of California to section 36 until 
on or about January 14, 1014, when adverse proceedings were or¬ 
dered on the report of the Held division at San Francisco, which 
report was dated April 5, 1013. The adverse proceedings charged 
that section 36 contained valuable products of petroleum and was 
known to be mineral in character prior to December 20, 1001, which 
date on March 2. 1021, was amended to read January 26, 1003. Xo 
action was taken upon sjyd charges until February 10, 1021, when 
the attention of the Attorney General of the United States and the 
Secretary of the X^avy was called to the pending contest and to the 
fact that prompt action should be taken upon the charges officially 
made. On February 28, 1021, more than 7 years after the contest 
was commenced, the Secretary of the Xavy and the Commissioner 
of the General Land Office wrote letters, the former directly to the 
Department of Justice and the latter to the Secretary of the Interior, 
concerning the pendency of the charges. The letter of the Secretary 
of the Xavy requested and the letter of the commissioner recom¬ 
mended that the Department of Justice take appropriate 
210 action through the courts to protect the interests of the Gov¬ 
ernment until the contest had been finally determined. 

On March 2, 1921, the Secretary of the Interior wrote to the At¬ 
torney General of the United States and informed him that he con¬ 
curred in the recommendation of the Commissioner of the General 
Land Office. The Department of Justice took under consideration 
the recommendation of the Secretary of the Interior and the request 
of the Secretary of the Xavy, with the result that Assistant Attorney 
General Riter in April, 1921, reached the conclusion that the Depart¬ 
ment of Justice was without jurisdiction to determine the title to said 
section 36 or to obtain a determination thereof by thee ourts. The 
Assistant Attorney General also concluded that the determination of 
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said title was within the jurisdiction of the Department of the Inte¬ 
rior, inasmuch as the vesting of title depended on whether the land 
was mineral or nonmineral on the date of the approval of the sur¬ 
vey thereof. The Department of Justice therefore determined that 
its efforts to protect the interests of the United States and of the 
United States Na'vw should be limited to the institution of proceed¬ 
ings for the appointment of a receiver and for an injunction against 
the further operation or development of the section pending the 
determination by the Department of the Interior of the known 
character of the land on the date of the approval of tlie survey. 

Assistant Attorney General Iliter. in charge of public lands and 
Indian affairs, was of the opinion that proceedings for an injunc¬ 
tion and the appointment of a receiver would prejudice the 
211 interests of the United States, inasmuch as oil would drain 


from section into the property’ of contiguous operators 
while the injunction Avas in force and be lost to the Government. J. 
Crawford Biggs, formerly special counsel representing the Govern¬ 
ment in litiiration involvinir the title to naval reserves, and Com- 

vT i ' . ___ 

mander IT. A. Stuart, of the Navy, entertained the same view. The 
responsible representatives of the Dej^artment of Ju.^tice and of the 
XaAW definitely agreed that an injunction or receivership was in¬ 
advisable, provided an early hearing in the Interior Dej>artment 
could be had to determine the character of the land. The Depart¬ 
ment of Justice tlierefore held that no ptir]M)se would be subserved 
by instituting the ]>roceedings suggested by the Secretary of the 
Navy and the Secretary of the Interior if the operators on section 
3() would agree to refrain from further develo{)ment thereof- On 
the IGth. 17th. ISth. 10th. and 2()th of May. 1J>21, the representatives 
of the transferees conferred witli W. I). Kiter. Assistant Attornev 


General, representing the Department of Justice: D. D. Caldwell, 
Special Assistant Attorney General, in charge of matters affecting 
the naval reserve: and Commander H. A. Stuart, inspector in charge 
of naval reserve. During the conferences Mr. Riter. Mr. Caldwell, 
Commander Stuart. J. Crawford Biggs, and Harry L. I^nderwood, 
Assistant to the Attorney General, assigned to Land Office 
matters, consulted E. E. Finney. First Assistant Sec¬ 

retary of the Department of the Interior. Avith reference to the 
matters Avhich were the subject of conference. As the result of the 
conferences it Avas formally agreed by the Department of 
Justice; Assistant Attorney General Riter: D. D. CaldAA'ell, 
Assistant Attorney General in charge of matters affecting 
212 naval reserA*es: Commander Stuart, NaAW inspector in charge 
of naval reser\'es: and the transferees that the transferees 


would refrain from further drilling of said land and from further 
deA’elopment thereof, provided that a speedy determination would 
be had in the Department of the Interior with respect to the title to 
section 36. The Department of Justice agreed to take no action for 
the appointment of a receiver or for an injunction if the transferees 
would immediately endeavor to secure from the Department of the 
Interior a determination of the known mineral character of said 


section 36 and of the title thereto on the date of the approval of the 
surA’ey thereof. The transferees complied with their agreement not 
to further drill or develop the land, and the contemplated proceed- 
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ings to restrain further development were not instituted. In com¬ 
pliance with their a^eement the transferees by their representatives 
presented to the Secretary and the First Assistant Secretary of the 
Interior a request that the Secretary decide the title to section 36. 
On May 25, 1021, that request was before the Secretary of the 
Interior in the presence of the First Assistant Secretary of the 
Interior, and on May 26, 1921, by permission of the Secretary, a 
brief was filed in support of the application. That brief called the 
attention of the Secretary of the Interior, 1st, to the survey of the 
lands and tlie approval thereof on January 26, 1903; 2nd, to the 
order of February 28, 1000, suspending from disposition of town¬ 
ship 30, ranjre 23 east, and other townships and portions of town¬ 
ships; 3rd, to the official order of July 10, 1000, continuing that 
suspension for a reasonable time pending the inquiry as to 

213 the true character of the land, which inquiry was then pend¬ 
ing; 4th. to the report of the special agent of the department 

ordered bv tlie Secretarv of the Interior to investigate the character 
of the lands involved, which report stated that township 30 was non¬ 
mineral; .‘>th. to the orders of the commissioner of April 4 and 5, 
1005. relieving the lands from suspension, on the grouiul that no 
mineral had been discovered therein and that no good reason existed 
for further suspension; Gth, to the certificate of the State of Cali¬ 
fornia made by the United States land office at Visalia, which certifi¬ 
cate recited that there was no valid claim against the State’s title; 
7th. to the hearing before the special joint conference of the Com¬ 
mittee on Public Lands of the House, held December ISth and 23rd, 
1010, at which a tender to the Navv of naval reserve No. 1 was dis- 
cussed and the tender declined because the Department of the Xavy 
did not believe the land to be oil land; 8th, to the hearings before 
the Senate Committee on Public Lands on February 0, 1010, at which 
Commanders Wright, Richardson, and Landis, of the Navy, testified 
to the unsatisfactorv character of fhe land as mineral. 

On May 28, 1021, after presentation of said brief and argument, 
the Secretary of the Interior gave written notice to the transferees, 
to the Attornev General, and to the Secretarv of the Navy that the 

transferees had asked to be heard orallv as to whether the title to 

_ ^ 

section 36 passed to the State of California under its grant. The 
notice stated that the Secretarv had agreed to hear the trans- 

214 ferees on June 8, 1021, at 2 p. m., and that the Secretary 
would be glad if the parties notified would have a repre¬ 
sentative present. In accord with the notice, the matter was heard 


by the Secretary of the Interior, and there was actually present at 
the hearing representatives of all the transferees—Mr. Finney, First 
Assistant Secretary of the Interior; C. D. Hammel, representing 
the United States Land Office; D. D. Caldwell, Special Assistant At¬ 
torney General; Commander Stuart, of the Bureau of Steam Engi¬ 
neering of the Navj"; and Harry L. Underwood, special assistant 
to the Attorney General. Mr. Hammel was connected with the 
Department of Interior from 1909 to 1915. From 1915 to 1922 Mr. 
Hammel was special assistant to the Attorney General,: assisting 
in the preparation for trial and the trial of so-called withdrawn oil- 
land cases in California and Wyoming. He was fully conversant 
with the contentions of the United States Land Office and, with the 
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law and the facts affecting section 36. He had been connected with, 
and had actually participated in, a large number of suits instituted 
by the United Slates with respect to naval reserves Xos. 1 and 2. 

Prior to the hearing he and the Special Assistant Attorney Gen¬ 
eral in charge in California made a detailed review of the facts and 
legal questions involved in the matter of the adverse proceedings 
affecting section 36. In h'ebruary, 1921, he discussed the facts and 
legal questions involved in the adverse proceedings with the Com¬ 
missioner of the General Land Office and with the Assistant Attor¬ 
ney General in charge of the work in Washington. Before June 8, 
1921, he again discussed them with Assistant Attorney General 

215 Kiter and with other representatives of the Department of 
Justice. 

Prior to the hearing Assistant Attornev General Biter directed 
Mr. Hamniel to be ])resent at the hearing because of his familiarity 
with the litigation affecting naval reserve lands and the questions of 
title involved. 

Mr. Finney was familiar with and had knowledge of the contents 
of the rej)orts of field agents, mineral inspectors, and other reports 
and records on file in the Department of the Interior relating to said 
section 36. All statements made bv Mr. Fiiinev to the Secretarv of 
the Interior in respect to said section or any matter connected there¬ 
with were based upon knowledge derived by him from said reports, 
records, and Hies. 

No statement or argument made by the re])resentatives of the 
transferees pre.sented any material fact not disclosed by the record, 
with the exception of the date when the Standard Oil Company 
bought the section, or a part thereof, from the State of California 
or its transferees. 

At the hearing before the Secretary on June 8 the transferees con¬ 
tended that it would serve no purpose to take evidence in the local 
land office for the purpose of determining whether or not section 
36 and the land adjacent thereto showed structural and geological 
conditions indicating that in said section there was oil, which would 
justify development. With that contention Assistant Secretary 
Finney d isagreed. 

The facts presented on June 8, 1921, to the Secretary of the In¬ 
terior and the facts presented to him in the brief filed with the 

216 Secretary of the Interior on May 26, 1921. were prior to said 
hearing, known to the re]iresentatives of the Department of 

Justice, the Xavy Department, the Land Office, the Secretary of the 
Interior, the First Assistant Secretary of the Interior, and Assistant 
Attorney General Biter. All of the representatives of the depart¬ 
ments of the Government concerned were at the time of the hearing 
fully informed of the contention of the Land Office of the United 
States and of the transferees of the State of California and were aware 
of the questions of law and fact involved in the proceeding heard by 
the Secretary of the Interior on Jime 8,1921. 

At the conclusion of the hearing the Secretary of the Interior 
asked Mr. Finney and other representatives of the Government 
whether the facts stated by the representatives of the transferees 
were admitted, and Mr. Finney replied that the statement was sub¬ 
stantially correct. 
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On June 8, 1921, the Secretary of the Interior, after consideration 
of the law and facts involved, ordered that the adverse proceedings 
be dismissed, and his decision to that effect was by his direction 
written by the First Assistant Secretary of the Interior and ad¬ 
dressed to the Commissioner of the General Land Office. The de¬ 
cision so written authorized and directed the commissioner to dis¬ 
miss the proceedings against the State of California and trans¬ 
ferees as to sections 16 and 36, to notify all parties in interest of the 
dismissal, and to close the case upon the records of the’ General 
Land Office. That decision was promulgated by the Commissioner 
of the General Land Office on June 13, 1921, and the Visalia 
217 land office was directed by the commissioner to close the case 
upon its records and to notify all parties in interest of the 
dismissal. 


Mr. Caldwell, Mr. Underwood, and Mr, Hammel made a report of 
the decision of the Secretary to Mr. Riter, and Mr. Riter understood 
that the Secretary of the Interior had decided that section 36 was 
not known to be mineral on the date of the approval of the survey. 
After the decision of the Secretar}’^ of the Interior the Department 
of Justice took no further steps in the matter. 

It was the customary practice of the Department of the Interior 
in contested cases involving a dispute as to the facts to have such 
cases heard and tried by the proper officials of the local land office, at 
w’hich trials all parties might present testimony and examine and 
cross-examine witnesses under oath. It was never the practice of the 
Secretary of the Interior to take testimony of winesses on disputed 
questions of fact, but it was the practice of the Secretary of the In¬ 
terior to permit presentation to him of pending cases on agreed facts, 
on facts contained in the records and on documentary evidence, and 
to i-ender decisions in such cases. 

No application for a rehearing was made after the decision of the 
Secretary of the Interior, and no action with reference thereto was 
taken by the department until May 8, 1925, when the defendant re¬ 


versed and vacated the decision of his predecessor in office and or¬ 
dered a hearing of the charges made in the adverse proceedings dis¬ 
missed bv that decision. 

• I 

The contracts of purchase of lands in section 36 were made 
218 as alleged in the complaint, and the considerations provided by 
said contracts were })aid by the plaintiff and other purchasers. 

For the years 1904 to 1907, inclusive, and for the year'1909 the 
lands in issue were assessed for taxes by the State of California on 
a valuation of $1.00 per acre. Said lands were assessed on a valua¬ 
tion of $2.00 per acre in 1910, $5.00 per acre in 1911, $25.00 per acre 
from 1912 to 1918, inclusive, $250.00 per acre in 1919, $1,500 per acre 
in 1920, and on an average valuation in excess of $4,000 per acre for 
the years 1921 to 1924, inclusive. In 1925 the lands were assessed 
on an average valuation in excess of $1,500 per acre. Since tjie year 
1903 the plaintiffs and other transferees have paid to the' State of 
California taxes amounting to the sum of $333,372.64, assessed against 
their respective portions of section 36, of which sum $23,118.79 rep¬ 
resented assessments on improvements. 
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It is stipulated by the parties that the court will take judicial 
notice of all regulations, rules, decisions, rules of practice of the De¬ 
partment of the Interior, and that the parties reserve all objections 
to the relevancy or materiality of the facts agreed upon or admitted. 

THE OPINION OF THE COURT 

Counsel for the Government contends, 1st, that the rules, regula¬ 
tions, and established procedure of the Department of the Interior 
require that disputed claims as to the mineral character of public 
lands must be first heard by the local land office, at which. 

219 hearing witnesses familiar with the facts and the nature of the 
land can be examined and cross-examined under oath; 2nd, 

that the appeals which may be taken from the decision of the local 
land office to the Commi.ssioner of the General Land Office and from 
his decision to the Secretary of the Interior must be finally deter¬ 
mined by the Secretary on the record made in the local land office, 
inasmuch as it is not the practice to take testimony before the Secre¬ 
tary and no provision has been made therefor: 3rd, that no notice 
was iriven to the Government representatives that the Secretary of 
the Interior on June 8, 1921, proposed to consider the question of 
the character of section 36 as it was known in 1903 or to consider the 
law or facts involved in such a determination, and that even if such 
notice had been given, no opportunity was afforded for the presenta¬ 
tion of evidence by the Government in support of its contention 
that the section was mineral. 

The agreed statements of facts and the contentions of counsel for 
the defendant call upon the court to determine, 1st, whether prior 
to a hearing by the local land office of the adverse proceedings the 
Secretary had jurisdiction to entertain and determine them after 
a hearinL^ by himself as Secretary of the Interior: 2nd, whether a 
hearing of the adverse proceedings was had b}' the Secretary be¬ 
fore he disinisised them: 3r(l. whether the dismissal ordered by him, 
and by his direction reduced to writing by the First Assistant Sec¬ 
retary of the department, was a final determination and adjudica¬ 
tion that the lands involved in the proceedings were not known to 
be mineral on January 26, 1903. 

220 The Secretary of the Interior is charged with the supervision 
of all public business relating to public lands, including mines. 

(Revised Statutes, sec. 441.) The whole business of the Department 
of the Interior is under his supervision, and he is vested with author¬ 
ity to review, reverse, annul, or affirm all proceedings in the depart¬ 
ment for the adjustment of private claims to lands. That super¬ 
visory authority he may exercise either by direct orders or by review 
on appeal. True enough, he may by rules, orders, and regulations 
prescribe the means, manner, and method of exercisinir his super¬ 
visory powers and may delegate to subordinates that which he might 
do himself. Such rules, orders, and regulations, however, were 
designed to facilitate, not to hamper, the department in the dispatch 
of its business, and from that it follows that any delegation of his 
supervisory powers does not exclude him from tfieir exercise should 
he so elect. To hold otherwise would relieve him of the responsibility 
which the statute imposes. When proceedings are commenced af- 
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fecting titles to lands before the department for determination, the 
Secretary of the Interior may therefore directly exercise his power 
over such proceedings whenever in his opinion the public interest 
r^uires that course. In brief, if he has formal notice that the 
ri^ts of the citizen or of the Government will be detrimentally 
affected by following the usual procedure, he is not bound to wait 
for trials by subordinates and appeals from their decisions, but may 
take up the matter himself and dispose of it after hearing tne parties 
in interest. Knight v. United States Land Association^ 142 U. 
221 S., 101, 177, 178, 181, 182; Lake Superior Ship Canal Co. v. 

Patterson, 30 L. D. 160. 

Even if the Secretary of the Interior were bound to exercise his 
supervisory authority in the manner prescribed by the rules of the 
department the taking of jurisdiction of the adverse proceedings 
by the Secretary without the appeals provided for was in strict 
accordance with the rules then in force. Rule 85 clearly recognized 
that in case of extraordinary emergency or exigency the Skireta^ 
might exercise his supervisory power, and rule 86 prescribed in 
terms that none of the rules shall be construed so as to deprive the 
Secretarv of the Interior of anv direct or supervisory power con- 
ferred upon him by law. More than that, it is admitted by the 
agreed statement of facts that, while it has not been the practice 
of the Secretary of the Interior to take testimony on disputed 
issues of fact, it has been his practice to permit the presentation 
to him of pendin<r cases and to decide them on agreed statement 
of facts, the records of his office, and documentary evidenced 

It is held, therefore, that the Secretary had the power to hear 
and decide the issues raised by the adverse proceedings without 
waiting for a trial of them by the local land office or for the appeals 
contemplated by the rules. 

We now come to the consideration of wdiether the Secretary of the 
Interior heard the adverse proceedings and whether at any hearing 
granted by him the parties in interest were represented and had 
the opportunity to present such evidence as they might desire to 
offer. 

The court is of the opinion that the Secretarv of the Interior 
granted a hearing and that a", such hearing all of the parties 
*222 concerned in the result of it were not only present and prop¬ 
erly re])resented but that they were there in pursuance of an 
express agreement to have speedily determined the mineral charac¬ 
ter of section 36 as known on January 26, 1903. 

The Department of Justice, having been formally requested by 
the Department of the Interior and the Department of the Navy to 
intervene on behalf of the Government, found itself handicapped 
by the fact that the mineral character of the land involved had not 
been determined. After careful consideration of the matter the 
Department of Justice definitely concluded that unless that deter¬ 
mination was promptly made an injunction and receivership was the 
only remedy open for the protection of the interests of the United 
States. 

To apply for an injunction and a receivership meant costly pro¬ 
ceedings in the courts and long delay. To prosecute the adverse 
proceedings in the Visalia land office and by appeal to the Commis- 
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sioner of the General Land Office and to the Secretary of the Interior 
meant a tardy determination of the question of title. Delay signi¬ 
fied loss of oil by drainage into the adjoining lands, to the recognized 
disadvantage of all concerned. Sound sense and good judgment 
alike required an early determination of the nature of the land as 
known on January *26. 1903, and that end the Department of Justice 
and the transferees l)Oth sought to secure by mutual agreement. The 
Department of Justice, recjuested by the Department of the Interior 
and the Department of the Navy to protect the interests of the United 
Sates, agreed on its ])art that it would take no action forthe appoint¬ 
ment of a receiver or for an injunction if the transferees would 
223 immediately endeavor to secure from the Department of the 
Interior an earh* hearing and determination of the known 
mineral character of section 36 and would refrain from the fur¬ 
ther development thereof. The claimants on their part promised 
not to further develop the section and to endeavor to secure from 
the Department of the Interior an early hearing of the issues in¬ 
volved in the adverse proceedings. In conformity with that agree¬ 
ment the transferees a])plied to the secretary for a hearing and de¬ 
termination of the matter, and that application was granted. The 
hearing was granted bv the Secretarv of the Interior on Mav 28th* 
and June 8. 1921, was set as the date on which the matter would be 
heard. All the parties interested were not only notified of the hear¬ 
ing, but at the date set therefor they were present by themselves or 
their representatives, in conformity with the notice ordered by the 
secretary. 

The presence of all the parties before the Secretary of the Interior 
on June 8. 1921, was not an informal gathering to hear somebody 
talk, but to have the issues between the Government and the claim¬ 


ants speedily determined by the only official clothed with power to 
take immediate cognizance of the matter and to make such a deter¬ 
mination. To hold otherwise would result in ignoring not onlv the 


agreement entered into bv the 


...i. 


Government and the transferees, but the considerations which in¬ 


duced the accord and the e.xigencv which it 


was intended to meet. 


The time for nu're talking cikUhI witii the conferences, and apparent¬ 
ly prompt action, not talk, was the only available way of meeting 
the situation. 


224 The determination by the Secretary of the Interior Dej^art- 
ment was a short cut. but it was a short cut which he haa the 


right to take and wliic h was clearly contemplated by the agreement 
between the Department of Justice and the transferees, to say nothing 
of the Navy, which by its representatives announced that an injunc¬ 
tion and receiver.ship was inadvi.sable and that an early hearing was 
the wi.se solution of the difficulty. 

In the opinion of the court the agreement and the facts which in¬ 
duced its making establish to a certainty that the parties appeared 
before the Secretary of the Interior to secure from him a consider¬ 
ation of the law and the facts involved and a decision of the con¬ 


troversy. But did the Secretaiy have any facts or evidence before 
him upon which he could base a decision? The court thinks he did. 

The Secretary oT the Interior was charged with knowledge of the 
records of the department and of all public documents pertinent to 
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the i^ues raised by the adverse proceedings. There was submitted 
for his consideration the statement of facts made by counsel for the 
plaintiff, which statement, in the presence of the representatives of 
all the interested parties, was, without objection, admitted to be 
substantially correct by the First Assistant Secretary of the Interior.. 
From record and statement the Secretary’ knew that sections of town¬ 
ship 30, not including section 36, were surveyed as early as 1856 and 
that the plat of the survey was in that year duly filed and approved 
by the Commissioner of the General Land Office." He also knew that 
section 36 and other portions of township 30 left unsurveyed in 1856 
were surve^^ed in 1901, which survey was approved by the sur- 

225 yeyor general on August 1, 1902, and accepted by the Commis¬ 
sioner of the General Land Office on January 26, 1903. The 

plat and general description attached to the field notes of the survey 
of 1901 returned all of the land surveyed as mineral in: character. 
The records disclosed that on February 28, 1900, the United States 
land office at Visalia was ordered to suspend from disposition, until 
further orders, lands of townships 13 to 30, inclusive. That suspen¬ 
sion occurred 10 months prior to the completion of the 1901 survey, 
2 years and 5 months before the approval thereof by the Surveyor 
General, and nearly 3 years preceding the acceptance of the survey 
by the commissioner. The suspension covered all of township 30, 
range 23, and therefore in terms embraced not only the portions of 
township 30 surveyed in 1901, but also those portions of the township 
which had been surveyed in 1856. The Secretary had before him 
the fact that on July 19, 1900, the suspension was continued as to all 
the lands involved pending inquiry as to their true character, which 
inquiry was then in progress, as shown by the letter of the Commis¬ 
sioner of the General Land Office addressed by him to the Visalia 
land office under date of July 19, 1900. The Secretary was informed 
that the special agent of the department authorized to make the in¬ 
quiry made an examination of the lands on the basis of his knowledge 
and of his familiarity with the country generally. On the basis of 
his examination of the lands and his familiarity with them, the 
special agent made an official report to the department on March 2, 
1904, as to the sections and townships suspended from disposition 
and recommended that suspension be continued as to some 

226 of them and discontinued as to others. His report stated that 
no wells had been bored for oil in township 30, range 23 east, 

and that in his opinion all of the lands in the township should be 
relieved from further suspension. 

The department records showed that on April 5, 1904, more than 4 
years after the suspension was first ordered and more than a year 
after the survey was approved, the Commissioner of the General 
Land Office, on the basis of the special agent’s report, relieved all of 
township 30 from suspension. The relief from suspension may not 
have been a determination and classification of the land as non¬ 
mineral, but the report and its approval by the official action taken 
upon it by the Comissioner of the General Land Office was some 
evidence that the suspended township was nonmineral. Presump¬ 
tively the special agent appointed by the Interior Department did 
his duty, and as his report was not contradicted or impeached the 
Secretary of the Interior had a right to consider it as some evidence 


24107—26-8 


112 


HUBERT WORK VS. STANDARD OIL. COMPANY 


of the facts therein stated and to give to it such weight in reaching 
a conclusion as in his opinion it was entitled to receive. To hold 
otherwise would simply mean that the report was an empty, valueless 
form and that it furnished no information and no evidence which 
waranted the department in relieving the lands of suspension. 

The representatives of the Government and its interested depart¬ 
ments present at the hearing knew all about the suspension of the 
lands from disposition and all about the report which resulted in the 
official order removing the suspension, and none of them questioned 
the good faith of the report or of the order as of the dates on 

227 which they were made. Moreover, the report of the special 
agent and the action of the commissioner was supported as to 

section 36 by the important fact that, although oil lands were in 
demand at the time of the suspension, no one became interested in 
any way in that section until 1908, eight years after the suspension 
and 4 years after the special agents’ report. The fact that no min¬ 
eral was discovered in the section until 1918 and that no mineral 
w’as e.xposed in the township until 17 years after the suspension 
were circumstances tending to show that the value of the section as 
mineral was unknown in January, 1903. 

Rule 2 of the Land Department barred the State from selecting 
lands in lieu of school sections, whether returned by the surveyor 
<reneral as mineral or otherwise, unless it was shown and satisfactorilv 
proven that the school section was chiefly valuable for mineral on the 
date when the survey was ai)proved. Before the State would be 
permitted to select lieu lands the rule further required the State to 
establish the kind of mineral discovered, the extent thereof, and when 
and by whom the discoveries were made and that the land was chiefly 
valuable for its mineral deposits. In case the State failed to make 
that showing a lieu selection was not permitted. In the light of that 
rule, can it be said that the Secretarv of the Interior was not war¬ 
ranted in considering the report of the special agent of the depart¬ 
ment. the exposure of the mineral in the township for the first time 
in 1911, and the discoverv of oil in the section for the first time in 
1918 as some evidence that section 36 was not known to be mineral 
in January, 1903 ? 

228 The court is not called upon to pass upon the reasonable¬ 
ness of rule 2. Under that rule the Government can insist 

on the State keeping the 16 and 36 sections unless proven to be chiefly 
valuable for mineral deposits actually discovered, but can the Govern¬ 
ment at the same time insist that any one who purchases from the 
State does so at his peril if mineral be discovered subsequent to the 
purchase? Taking both positions, the Government would be con- 
siderablv hampered in dealing with its public lands and the State 
would find it exceedingly difficult to convey a good title to school 
sections. If it be not known that a school section is valuable for 
its mineral de{X)sits and that lack of information bars the State 
from selecting lieu lands, just how can the Government after the 
discovery of valuable mineral deposits consistent!}’ say that the 
State prior to the discovery had no right to self the" section to 
secure the school funds for which it was granted. Congress never 
contemplated any such situation as that, and if it did the purchasers 
of school sections surveyed in 1856 have been left with unsatisfactory 
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titles to the lands which they bought and upon which some of them 
and their successors have been paying taxes for about 60 years. 

The fact that section 36 was sold for taxes in 1902 and not re¬ 
deemed until 1908 is a circumstance tending to show that its value 
for minerals or for oil which could be profatably exploited was not 
known in January, 1903. If there had been any reason to believe 
in 1903 that section 36 was oil bearing, its sale for taxes would 
hardly have been j^ermitted, and if sold for taxes redemption 

229 would sc*arcely have been delayed for 5 years. 

The court holds, 1st, that the Secretary of the Interior had 
jurisdiction to determine the character of section 36 as known on 
January 26, 1903, without waiting for a trial by the United States 
land ollice at Visalia and without waiting for appeals i from the 
decisions reached bv the local land office and the commissioner; 
2nd, that he granted a hearing for the purpose of determining the 
issues raised by the adverse proceedings and gave notice to all the 
parties in interest of such hearing; 3rd, that he had before him 
evidence which he had a right to consider and which supported his 
dismi?sal of the proc’eedings; 4th, that he dismissed the adverse 
proceedings after a consideration of the law and facts and directed 
that the parties in interest he notified of the dismissal and that 
the case he closed on the records; 5th, that the order of dismissal 
was reduced to writing hy his direction and was a judicial determina¬ 
tion of the mineral character of the lands as knowm on January 
26, 1903: Gth, that the Department of the Interior, the Department of 
Justice, the Department of the Navy, represented at tht' hearing, 
apparently accepted the dismissal of the matter as a final determina¬ 
tion of the issues involved and took no steps indicating anything to 
the contrary until nearly five years later, when the defendant on 
May 8th. 1905. issued his order purporting to set aside and vacate 
the dismissal; 7th, tlie order of dismissal reduced to writing was a 
judgment on the merits, and its correctness can not be ques- 

230 tioned in a collateral proceeding except for fraud'Durant v. 
Essex Co., 7 Wall. 107, 109; Lvon 1. Perin and Gaff Mrg. 

Co., 125 U. S. 698, 702. 

The injunction prayed for should issue. I.-et a decree be prepared 
by counsel for the plaintiff' enjoining the Secretary of the Interior 
from further prosecuting the adv^erse proceedings, said decree to be 
presented to the court after service thereof on counsel for the 
defendant. 

James F. Smith, 
Acting Associate Justice, 


231 


Final decree 


Filed September 7, 1926 

M * * 


The above-entitled cause coming on regularly to be heard before 
the above-entitled court on Wednesday, June 2, 1926, for trial and 
final hearing, plaintiff being represented by Oscar Sutro, Esq., F. 
D. McKenney, Esq., and Louis Titus, Esq[., and the defendant being 
represented by Hon. W. C. Morrow, special counsel for the defend- 
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ant, and by Hon. B. M. Parmenter, Assistant Attorney General of the 
United States, the parties having theretofore duly filed in this court 
their stipulation and agreed statement of facts signed by the respec¬ 
tive counsel of the parties to the above entitled cause, and the cause 
having thereupon been submitted on the pleadings and on said stip¬ 
ulation and agreed statement of facts and on the papers and records 
on file herein, and the cause having been argued bv counsel for the 
respective parties, and having been thereupon submitted to the court 
for final decision, and the court having taken the same under advise¬ 
ment, and being fully advised in the premises, and having filed its 
opinion herein, concludes from the facts admitted by the pleadings 
and from the facts set forth in said agreed statement of facts: 
2'^'2 I. Uhe Secretary of the Interior had supervisory power to 
hold the liearing of June S, and had jurisdiction to de¬ 

termine the character of s(‘Ction as known on January 26, 1903, 
without a previous trial in the United States land office at Visalia, 
California, or apj^eals fioin decisions made by ofiicers of the local 
land office at Visalia, California, and the Commissioner of the Gen¬ 
eral Land Office. 

II. That the Secretary of the Interior granted a hearing for the 
purj)ose of determining the issues raised by the adverse proceedings 
and gave notice to all tlie parties in interest of such hearing. 

III. At the hearing on »Iune 8, 1921. the Secretary of the Interior 
had before him evidence which he had a right to consider and which 
supported his dismissal of the adverse proceedings referred to. 

I\'. The order of dismissal which was reduced to writing at his 
direction was a judicial determination of the nonmineral character 
of the land as known on January 26, 1903. 

V. The order of dismissal reduced to writing as aforesaid was a 
judgment on the merits and its correctness cannot be questioned in 
collateral proceedings except for fraud. 

233 VI. The present Secretary of the Interior, the defendant 
herein, is without jurisdiction to proceed with adverse pro¬ 
ceedings to determine the character of said land, and has no juris¬ 
diction over said land. 

VII. The order of the defendant dated May 8, 1925, purporting 
to reverse, vacate, and set aside the action of the former Secretary 
of the Interior in dismissing the adverse proceedings institutea 
against said land by letter dated Januarv 14, 1914, as amended, and 
directing a hearing on the charges .speciHed in said order, is without 
juri.sdiction and said hearing would constitute a cloud upon plain¬ 
tiff's title to the portions of said section 36 described in the com¬ 
plaint and will, unless restrained, cause plaintiff damage, for which 
plaintiff has no adequate remedy at law. 

Wherefore it is now ordered, adjudged, and decreed that an in¬ 
junction issue out of this court enjoining the defendant, Hubert 
Work, as Secretary of the Interior, from further prosecuting the 
adverse proceedings heretofore and on May 8, 1925, directed by him 
with regard to the title to the west half and the west half of the east 
half and lots five (5), six (6), seven (7), eight (8), eleven (11), and 
twelve (12) of section thirty-six (36), township thirty (30) south, 
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range twenty-three (23) east, Mount Diablo base and meridian, 
Kern County, California, and from ordering any hearing or direct¬ 
ing any hearing to proceed in or before the United States land 

234 ofhce at Visalia, California, or in or before the General Land 
Office or before himself as Secretary of the Interior, regarding 

the issues raised in said adverse proceedings. 

Done in open court this 7th day of September, 1926. 

James F. Smith, 
Acting Associate Justice. 

From the foregoing decree the defendant notes an appeal in open 
court to the Court oi Appeals of the District of Columbia, this 7th 
day of September, 1926, and the appeal is hereby allowed. 

James F. Smith, 

Actwg Associate Justice. 

s 

Xo objection as to form. 

AV. C. Morrow, 

Atty. for Defendant. 

235 Assignment of errors 

Filed November 5, 1926 

« * ^ * * « « 

Comes now the defendant, Hubert Work, as Secretary of the In¬ 
terior, and assigns the following errors committed by the Supreme 
Court of the District of Columbia as the basis for defendant’s appeal 
to the Court of Appeals of the District of Columbia. 

I. That the supreme court erred in making the conclusion of fact 
set forth in Paragraph I of the final decree herein, reading as 
follows: 

The Secretary of the Interior had supervisory power to hold the 
hearing of June 8, 1921, and had jurisdiction to determine the char¬ 
acter of section 36 as known on January 26, 1903, without a previous 
trial in the United States land office at Visalia, California, or appeals 
from decisions made by officers of the local land office at Visalia, 
California, and the Commissioner of the Land Office.” 

That said conclusion is contrary to the evidence in the case and 
the law applicable thereto. 

II. That the supreme court erred in making the conclusion of 
fact set forth in Paragraph II of the final decree herein, reading 
as follows: 

“ That the Secretary of the Interior granted a hearing for 

236 the purpose of determining the issues raised by the adverse 
proceedings and gave notice to all the parties in interest of 

such hearing.” 

That said conclusion is contrary to the evidence in the case land the 
law applicable thereto. 

III. That the supreme court erred in making the conclusion of fact 
set forth in Paragraph III of the final decree herein, reading as 
follows: 

^ At the hearing on June 8,1921, the Secretary of the Interior had 
before him evidence which he had a right to consider and which 
supported his dismissal of the adverse proceedings referred to.” 
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That said conclusion is contrary to the evidence in the case and the 
law applicable thereto. 

IV. That the supreme court erred in making the conclusion of 
fact set forth in Paragraph IV of the final deci*ee herein, readin" as 
follows: 

** The order of dismissiil which was reduced to writinir at his direc¬ 
tion was a judicial determination of the nonmineral character of 
the land as known on January lOOJ." 

That said conclusion is contrary to the evidence in the case and the 
law applicable thereto. 

V. That the supreme court erred in rnakinir the conclusion of fact 
set forth in Paragraph V of the final decree herein, readinj; as 
follows: 

‘'The order of dismissiil reduced to writimr as afore<aiil wa^ a 
judgment on the merits and its corr(‘ctness can not be (iiiestioned 
in collateral proceedinirs excejit for fraud.** 

That said conclusion is contrary to the evidence in the case 




and the law ap])lical)le thereto. 

VI. That the supreme court erred in makin<x the conclusion 
of fact set forth in Para<rraph VI of the final decree herein, read- 
in<r as follows: 

"The j)resent Secretary of the Interior, the defendant lierein, is 
without jurisdiction to proceed with adverse proceedinirs? to deter¬ 
mine the character of said land, and has no jurisdiction over said 
land. 

That said conclusion is contrary to the evidence in the case and 
the law applicable thereto. 

VII. That the supreme court erred in makinir the conclusion of 
fact set forth in Paragraph VII of the final decree herein, reading 
as follows: 

“ The order of the defendant dated May 8, 10:25, puri)orting to 
reverse, vacate, and set aside the action of the former Secretary of 
the Interior in dismissing the adverse proceedings instituted against 
said land bv letter dated January 14. 1014, as amended, and directing 
a hearing on the charges specified in said order, is without jurisdic¬ 
tion and said hearing would constitute a cloud upon plaintilPs title 
to the portions of said section JG described in the complaint and 
will, unless restrained, cause plaintiff damage, for which plaintiff 
has no adequate remedy at law.” 

That said conclusion is contrary to the evidence in the case and 


the law applicable thereto. 

VIII. That the court was in error in enjoining this defendant, as 
Secretary of the Interior, from further prosecuting the adverse 
proceedings heretofore and on May 8th, 19*25, directed by him 
238 with regard to the title to the west half and the west half 
of the east half and lots five (5), six (6), seven (7), eight 
(8), eleven (11), and twelve (12) of section thirty-six (36), town¬ 
ship thirty (30) south, range twenty-three east. Mount Diablo base 
and meridian, Kern County, California, and from ordering any 
hearing or directing any hearing to proceed in or before the United 
States land office at Visalia, California, or in or before the General 
Land Office or before himself as Secretary of the Interior, regarding 
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the issues raised in said adverse proceedings, for the reason! that said 
injunction is contrary to the law applicable to this case and is an 
illegal interference with and a restraint upon the executive and 
legislative branches of the Government. 

W. C. Morrow, 

Special Counsel and Attorney for the DeferidaTVt, 

Copy of the foregoing received this 9th day of October, 1926. 

Oscar Sutro, 

F. D. McE^nnet,: 

Louis Titus, 

Attorneys for Plaintiff. 

239 Designation of record 

Filed November 5, 1926 

3ic 3|e * ♦ -Hi 

It is hereby stipulated by the parties to the above-entitled action 
through their respective attorneys that the following parts of the 
original proceedings shall constitute the transcript on appeal of this 
cause to the Court of Appeals of the District of Columbia, to wit: 

1. Bill of complaint with exhibits attached. 

2. Motion for rule to show cause. 

3. Rule to show cause with marshal's return thereon. 

4. Answer of defendant with exhibits attached. 

5. Opinion of Chief Justice McCoy. 

6. Petition of plaintiff for reconsideration. 

T. Memorandum opinion of Chief Justice McCoy on petition for 
reconsideration. 

8. Order denying application for an injunction pendente lite. 

9. Stipulation and agreed statement of facts. 

10. Memorandum opinion of Mr. Justice Smith. 

11. Final decree and notice of appeal. 

12. Stipulation designating record on appeal. 

13. Assignment of errors. 

Dated this 21st day of September, 1926. 

Oscar Sutro, 

F. D. McKexney, 

Louis Titus, 

Attorneys for Plaintiff. 
W. C. Morrow, 

Special Counsel and Attorney for Defendant. 

240 Supreme Court of the District of Columbia 

United States of America, ' 

District of Columbia, ss: 

I, Frank E. Cunningham, clerk of the Supreme Court of the 
District of Columbia, hereby certify the foregoing pages numbered 
from 1 to 239, both inclusive, to be a true and correct tran^ript of 
the record, according to directions of counsel herein filed, copy of 
which is made part of this transcript, in cause No. 44747 in equity. 
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wherein Standard Oil Company, a corporation, is plaintiff and 
Hubert Work, as Secretary of the Interior, is defendant, as the f 
same remains upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and affix 
the seal of said court, at the city of Washington, in said District, 
this 7th day of December, 1926. 

[seal.] Frank E. Cunningham, Clerk. 

Chas. B. Coflin, 

Assistant Clerk. 

[Indorsement on cover:] District of Columbia Supreme Court. 
Xo. 4540. Hubert Work, Secretary of the Interior, appellant, vs. 
Standard Oil Company, a corporation. Court of Appeals, District 
of Columbia. Filed Dec. 8, 1926. Henry W. Hodges, clerk. 
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Court of Appeals, District of Columbia 

October Term, 1926 


Hubert Work, Secretary of the Interior, I 

Appellant, I 

—vs.— \ No. 4540 

St.\ndard Oil Company, a corporation, ( 

Appellee. 1 


Appeal From the Supreme Court of the District 

OF Columbia 


BRIEF FOR appellant 


STATEMENT OF THE CASE 

This suit involves the title to Section 36, Township 
30 South, Range 23 East, Mount Diablo B. & M., lo¬ 
cated in the so-called Elk Hills in Kern County, State 
of California. 

By the Act of March 3rd, 1853, Congress granted 
to the State of California Sections 16 and 36 for pub¬ 
lic school purposes and provided that none other than 
township lines should be surveyed when the lands are 
mineral or are deemed unfit for cultivation (10 Stat. 
L. 244, Chap. CXLV). About half of the said town¬ 
ship was surveyed in 1856, but the balance of the 
township including the section in question. Section 
36, was not surveyed until 1901. This survey was 
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accepted by the Commissioner of the General Land 
Office on January 26, 1903. This date is of prime 
importance in determining the issues of this case. If 
the section in question was on this date known min¬ 
eral lands, the title did not pass to the state under 
the school land grant. The Department of the In¬ 
terior has the exclusive jurisdiction to determine 
whether the lands at this date w’ere or were not known 
mineral in character. It is the contention of the gov¬ 
ernment that the mineral character of this section 
has never been adjudicated by the department. 

The plat and general description attached to the 
field notes of this official survev returned this section 
36 as mineral in character. This mineral return was 
at all times thereafter on file in the office of the United 
States Surveyor General in California and in the 
Office of the Secretary of the Interior at Washington, 
D. C .3 and was part of the official public records 
(Trans, p. 66). 

Prior to the survey in question, to-wit, on July 
19, 1900, the Commissioner of the General Land 
Office, having previously telegraphed the Register 
and Receiver at Visalia, California, to suspend from 
disposition until further orders some forty-six town¬ 
ships, including the township wherein Sec. 36 here 
involved was located, issued his official order to the 
Register and Receiver as follows: 

^‘Sirs: 

Suspensions from disposition of certain town¬ 
ships by telegrams of February twenty-sixth and 
twenty-eighth, last, will be continued for a rea- 
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sonable time pending inquiry as to the true char¬ 
acter of the lands which is now in progress. 

These suspensions do not include mineral lands. 

Very respectfully, 

Binger Hermann, Commissioner.^’ 

(Trans, p. 11). 

On March 7, 1903, the State of California offered 
Sec. 36 as a base for indemnity school-land selection 
on the ground of its mineral character. This appli¬ 
cation remained on file in the General Land Office 
until November 20th, 1905, when the State of Cali¬ 
fornia filed application to amend the same by the 
substitution of other lands as base (Trans, p. 50). 

On April 5th, 1904, the Acting Commissioner of 
the General Land Office by letter addressed; to the 
Register and Receiver at Visalia relieved from the 
suspension from disposition about fourteen of the 
forty-six townships above referred to, including the 
entire township in which this section 36 was located. 
This action was based upon the report of a special 
agent covering the lands suspended by the order of 
Julv 19, 1900. The order recites: 

‘T am now in receipt of the agent’s report to 
the effect that certain of the lands so suspended 
are being developed for their deposits of mineral 
and that numerous oil wells have been sunk 
which have proved to be good producers of min¬ 
eral. Other townships and portions of. town¬ 
ships have not been developed at all, for wells 
that have been sunk have proved to be barren. 
The lands upon which he states active mineral 
development is in progress will be allowed to 
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continue suspended, but as to the following tracts 
where no mineral has been discovered it is be¬ 
lieved that no good reason exists for further 
suspension. 

'‘Accordingly the lands hereinafter described 
are hereby relieved from suspension.'' (Trans, 
p. 16, Ex. F) 

On September 8th, 1908, this section in question, 
together wdth other lands in the McKittrick-Sunset 
Oil District, were temporarily withdrawn from agri¬ 
cultural entry pending their examination and classi¬ 
fication by the United States Geological Survey 
(Trans, p. 91, Ex. 12). On June 4th, 1909, the 
Director of the United States Geological Survey clas¬ 
sified this section, together with other lands, as oil 
lands (Trans, p. 92, Ex. 13), and on June 7th, 1909, 
the classification was approved by the Secretary of 
the Interior and the temporary withdrawal continued 
pending consideration of legislation on the question. 
On September 27th, 1909, this section, with other 
land, was included in Temporary Withdrawal No. 5 
in the following language: 

'Tn aid of proposed legislation affecting the 
use and disposition of the petroleum deposits on 
the public domain, all public lands in the accom¬ 
panying lists are hereby temporarily withdrawn 
from all forms of location, settlement, selection, 
filing, entry, or disposal under the mineral or 
non-mineral public-land law’s. All locations or 
claims existing and valid on this date may pro¬ 
ceed to entry in the usual manner after field 
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investigation and examination/^ (Trans, p. 93, 
Ex. 15) 

On July 1st, 1910, the Director of the United States 
Geological Survey recommended that the aforesaid 
temporary petroleum withdrawal be ratified and con¬ 
firmed and the lands withdrawn from settlement, loca¬ 
tion sale, or entry and reserved for classification and 
in aid of legislation affecting the use and disposal 
of petroleum lands belonging to the United States. 
This recommendation was approved on July 1st, 1910, 
by the Secretary of the Interior and on the day fol¬ 
lowing by President Taft (Trans, p. 94, Ex. 16). 

By executive order dated September 2, 1912, this 
section, together with other lands, was permanently 
withdrawn and included in Naval Petroleum Reserve 
No. 1, and the order of July 2nd, 1910, was continued 
and extended in so far as it affected this section and 
other lands (Trans, p. 95, Ex. 17). 

It is necessary to note that on January 3rd, 1901, 
before the section in question was surveyed, and prior 
to the time when the State of California could have 
claimed any title whatsoever to this land, it issued a 
contract of sale covering the same to one, Alice J. 
Miller. Apparently the state immediately undertook 
to tax this land as though it had title to the same and 
the said Alice J. Miller having failed to pay her taxes, 
the State purported on the 2nd day of July, 1902, to 
sell to itself the said lands for delinquent taxes, pen¬ 
alties, costs and charges and undertook to deed the 
same to itself on July 2nd, 1907. On August 25th, 
1908, one George Hay, and one M. W. Buffington, 
purported to redeem said Section 36 from the sale for 
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taxes assessed against Alice J. Miller and applied to 
the state to purchase the same (Paragraph VIII of 
Complaint, Trans, p. 5). 

The applications to purchase presented by Hay and 
Buffington (Trans, p. 18, Ex. I and J), provided as 
follows: 

‘‘All applications, under whatsoever act, filed 
in the office of the surveyor general must be re~ 
taimd ninety days before approval, and must be 
approved' (when there is no conflict) by the sur¬ 
veyor general at the expiration of six months, 
subject, however, to the provisions of section 
thirty-four hundred and six and thirty-four 
hundred and seven of this code, and all unap¬ 
proved applications which have been on file over 
six months wherein the approval has not been 
demanded, or wherein the contest has not been 
referred to court, or a demand made for an order 
of reference, as provided in section thirty-four 
hundred and fourteen of the Political Code, shall 
be null and void.'' 

On November 29, 1909, Oscar Sutro, as agent for 
the appellee, purchased from the said Hay for $11,000 
his portion of said section, and on January 31st, 
1910, secured a patent from the State of California 
therefor. The patent to Buffington from the State of 
California was issued under date of January 20th, 
1910, for the balance of the said section. 

Appellee did nothing towards developing said land 
for oil purposes until August, 1918, when it commenc¬ 
ed the drilling of a well thereon and discovered oil in 
said well on January 5th, 1919. A few months later 
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appellee acquired under a development contract, the 
right to develop the balance of said section covered 
by the alleged patent from the state to Buffington. 

On January 14th, 1914, the Register at Visalia, 
California, was directed to begin proceedings in the 
liand Office charging that the land was mineral in 
character containing valuable deposits of petroleum 
and was known to be mineral in character at and 
prior to the date of the survey, December 20th, 1901. 
No further action thereon was taken until March 2nd, 
1921, when the Commissioner of the General Land 
Office ordered a renewal of the proceedings and an 
amendment of the charges. 

This order was addressed to the Register and Re¬ 
ceiver at Visalia, California, and instructed him as 
follows: 

‘‘You are therefore directed to proceed in ac¬ 
cordance with Circular of February 26, 1916 (44 
L. D. 572) and in the notice provided for in 
paragraphs 3, 4, and 5 thereof; you will state 
that representatives of this office charge: 

“(1) That the land is mineral in character, 
containing valuable deposits of petroleum. 

I 

“(2) That the land was known to be mineral, 
in character at and prior to the date of the ac¬ 
ceptance of the plat of survey of this office, Janu¬ 
ary 26th, 1903/' (Trans, pp. 75-6, Ex. 1 and 2) 
The circular of Feb. 26, 1916 (44 L. D. 572) in 
accordance with which the Register was directed to 
proceed in prosecuting the charges against this section 
36, prescribed the established and orderly method 
adopted by the Department of the Interior for the 
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determination of the character of the land in ques¬ 
tion and provided for a hearing after due notice, at 
which both the government and the claimants would 
be given opportunity to present testimony under oath 
and to cross examine opposing witnesses. For the 
convenience of the court, we set forth a copy of said 
Circular herewith: 

‘'Circular No. 460. 

“Manner of Proceeding in Contests Initiated 
Upon a Report by a Representative of the 
General Land Office. 


Department of the Interior, 
General Land Office, 
Washington, D. C., February 26, 1916. 
To Special Agents and Registers and 

Receivers, United States Land Offices: 

The following rules are prescribed for proceed¬ 
ings in contests initiated upon a report by a rep¬ 
resentative of the General Land Office. All ex¬ 
isting instructions in conflict herewith are super¬ 
seded : 

1. The purpose hereof is to secure speedy 
action upon claims to the public lands, and to 
allow claimant, entryman, or other claimant of 
record, opportunity to file a denial of the charges 
against the entry or claim, and to be heard there¬ 
on if he so desires. 

2. Upon receipt of a report this office will con¬ 
sider the same and determine therefrom whether 
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the facts stated, if true, would warrant the re¬ 
jection or cancellation of the entry or claim. 

3. Should the charges, if not disputed, justify 
the rejection or cancellation of the entry or claim 
the local officers will be duly notified thereof and 
directed to issue notice of such charges in the 
manner and form hereinafter provided for, which 
notice must be served upon the entrymen and 
other parties in interest shown to be entitled to 
notice. 

4. The notice must be written or printed and 
must refer to the letter from this office by initial 
and date, as authority for issuing the notice, and 
must state fully the charges as contained in said 
letter; also the number of the entry or claim, sub¬ 
division of land involved, name of entryman or 
claimant or other known parties in interest. 

5. The notice must also state that the charges 
will be accepted as true (a) unless the entryman 
or claimant files in the local office within 30 days 
from receipt of notice a written denial under 
oath, of said charges, with an application for a 
hearing, (6) or submits a statement of facts 
rendering the charges immaterial, (c) or if he 
fails to appear at any hearing that may be order¬ 
ed in the case. 

6. Notice of the charges may in all cases be 
served personally upon the proper party by any 
officer or person or by registered letter mailed to 
the last address of the party to be notified, as 
shown by the record, and to the post office near¬ 
est to the land. When it is necessary to serve 



10 


notice on the unknown heirs of a person in inter¬ 
est, the same must be addressed to that person 
at his address of record and also at the post office 
nearest the land. Proof of personal seiwice shall 
be the written acknowledgment of the person 
served or the affidavit of the person who served 
the notice, attached thereto, stating the time, 
place, and manner of service. Proof of service 
of notice by registered letter shall consist of the 
report of the register and receiver who mailed the 
notices, accompanied by the post-office registry 
return receipts, or the returned unclaimed regis¬ 
tered letters. 

7. If a hearing is asked for, the local officers 
will consider same and confer with the Chief of 
Field Division relative thereto and fix a date for 
the hearing, due notice of which must be given 
entryman or claimant. The above notice may 
be served by registered mail. By ordinary mail, 
a like notice will be sent to the Chief of Field 
Division. 

8. The Chief of Field Division will duly sub¬ 
mit, upon the form provided therefor, to this 
office, an estimate of the probable expense requir¬ 
ed on behalf of the Government. He will also 
cause to be served subpoenas upon the Govern¬ 
ment witnesses and take such other steps as are 
necessary to prepare the case for prosecution. 

9. The Government must appear with its wit¬ 
nesses on the date and at the place fixed for said 
hearing, unless there is reason to believe that no 
appearance on behalf of the Government will be 
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required. The officer in charge of hearings must, 
therefore, keep advised, as far as possible, as to 
whether the defendant intends to appear at the 
hearing. The Chief of Field Division may, when 
present, conduct the hearing on behalf of the 
Government. 

10. If the entryman or claimant fails to deny 
the charges under oath and apply for a hearing, 
or to submit a statement of facts rendering the 
charges immaterial, or fails to appear, at the 
hearing ordered without showing good cause 
therefor, such failure will be taken as an admis¬ 
sion of the truth of the charges and will obviate 
the necessity for the Government submitting 
evidence in support thereof, and the register and 
receiver will forthwith forward the case with 
recommendation thereon to the General Land 
Office and notify the parties by registered mail 
of the action taken. In cases finally closed upon 
default of claimant, if application to reopen any 
case is filed with the register and receiver, they 
will forthwith forward same with recommenda¬ 
tions to the General Land Office. 

11. Upon the day set for the hearing and the 
day to which it may be continued the testimony 
of the witnesses for either party may be sub¬ 
mitted, and both parties, if present, may examine 
and cross-examine the witnesses, under the rules, 
the Government to assume the burden of prov¬ 
ing the charges, unless otherwise ordered. 

12. If a hearing is had, as provided in para¬ 
graph 11, the local officers will render their de- 




12 


cision upon the record, giving due notice thereof 
in the usual manner. When decision is adverse 
to the Government, notice thereof must be sent 
to the Chief of Field Division. 

13. Appeals or briefs, if filed, must be in ac¬ 
cordance with the rules, but need not be served 
upon the Chief of Field Division or Government 
representative in charge of the hearing. 

14. The above proceedings will be governed by 
the rules of practice. All notices served on 
claimants or entrymen must likewise be served 
upon transferees or mortgagees. 

Very respectfully. 

Clay Tallman, 
Commissioner, 


Approved: 

Andrieus a. Jones, 

First Assistant Secretary'' 

The case was pending on the charge above set out 
and the procedure prescribed in the foregoing circu¬ 
lar vras immediately set in motion. Incidentally, in 
the latter part of March, 1921, the Department of 
Justice was called upon by the Secretary of the Navy 
and the Commissioner of the General Land Office to 
investigate the question as to whether the govern¬ 
ment should take action through the courts to pro¬ 
tect the interests of the government until this contest 
had been finally determined. After various confer¬ 
ences between representatives of the Department of 
Justice and the Navy Department it was decided that 
the Department of Justice was without jurisdiction 
to determine the title to said Section 36, that the de- 
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termination of the said title was exclusively within 
the jurisdiction of the Department of the Interior, 
and that the powers of the Department of Justice 
were limited to protect, by injunction or a receiver¬ 
ship, the mineral content of the land until the ques¬ 
tion of the mineral or non-mineral character of the 
land at the date of the approval of the survey was 
determined by the Department of the Interior (Trans. 

p. 68). 

Mr. Sutro, attorney for the appellee, was in Wash¬ 
ington at this time and in conference with various 
representatives of the Department of Justice and the 
Interior Department. It was agreed between the 
representatives of the government and the represen¬ 
tative of the transferees from the State of California 
that no action would be taken by the Department of 
Justice for the appointment of a receiver, or for an 
injunction against the operation of said lands, pro¬ 
vided there should be no further development of the 
lands by the transferees in possession. This agree¬ 
ment was reached upon the understanding that the 
transferees from the state would endeavor to secure 
from the Department of the Interior an early hearing 
and determination with respect to the known mineral 
character of said Section 36 at the date of the ap¬ 
proval of the survey thereof (Trans, p. 69). 

Mr. Sutro discussed with the Secretary of the In¬ 
terior and the First Assistant Secretary the queS' 
tion of the title to this section and on May 26th, 1921, 
filed a brief setting forth his views on the subject. 
The opening paragraph of this brief recites: 

‘'This is the argument in support of the re- 
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quest that the Secretary of the Interior decide 
that in view of the previous action of the De¬ 
partment and of its regulations in force in Janu¬ 
ary, 1903, the title to said Section (36) is vested 
in the State of California or its grantees/^ 
(Trans, p. 79) 

As we shall show more fully hereafter, Mr. Sutro 
was not asking the Secretary of the Interior to find 
as a matter of fact that the land was not known min¬ 
eral on January 26th, 1923, but to dismiss the pend¬ 
ing inquiry into this question on the ground that the 
non-mineral character of the land had been previously 
determined by the Department. 

The Secretary of the Interior on May 28th, sent 
to the Secretary of the Navy and to the Attorney 
General, a notice stating that the Standard Oil Com¬ 
pany and the Pan American Oil Company had asked 
to be heard orally in the matter of the proposed pro¬ 
ceedings by the government to determine whether or 
not Section 36 passed to the State of California under 
the School Grant; that he. Secretary Fall, had agreed 
to hear them on June 8th, 1921, and would be glad 
to have representatives of the Department named, 
present at that time if they so desired (Trans, pp. 
89-90). 

In accordance with notice, the hearing was held 
before Secretary Fall on June 8th, 1921. First As¬ 
sistant Secretary Finney was present, also C. D. Ham- 
mel appearing for the United States Land Office, D. 
D. Caldwell, Special Assistant Attorney General, 
Commander H. A. Stuart and Harry L. Underwood, 
Special Assistant to the Attorney General. Repre- 
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sentatives of the various transferees from the State 
of California were also present. A record of what 
transpired at this hearing is set forth in full, begin¬ 
ning on page 37 of the transcript, and will be discus¬ 
sed in detail later. 

It is sufficient to say that the hearing consisted of 

1 

an argument by Mr. Sutro, attorney for the! trans¬ 
ferees from the state, wherein he set forth that the 
character of this land had already been adjudicated 
by the Department of the Interior, and called for a 
dismissal of the proceedings ordered on the charges 
then pending. At the conclusion of the argument, 
after a number of questions were asked by Secretary 
Fall of Assistant Secretary Finney and others pres¬ 
ent, Secretary Fall announced ^'the contest will be 
dismissed.'^ Notices were thereafter sent to the Com¬ 
missioner of the General Land Office and by Him to 
the Register and Receiver at Visalia, California, dis¬ 
missing the proceedings in question and closing the 
case on the records (Trans, pp. 20-21). No testimony 
was presented in behalf of the government nor was 
any argument made in behalf of the government's 
claim to this land. 

Thereafter on February 21, 1924, the Congress of 
the United States, by joint resolution, directed the 
Secretary of the Interior to institute proceedings to 
assert and establish title of the government to this 
section, and directed the president to employ counsel 
to prosecute such proceedings and any suits ancillary 
thereto. In accordance with this joint resolution the 
Secretary of the Interior on May 8th, 1925, issued his 
formal order reversing, vacating, and setting aside 
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the order of Secretary Fall of June 8th, 1921, and 
directing the Register and Receiver at Visalia, Cali¬ 
fornia, to hold a hearing on the charge that the land 
was known to be mineral in character at and prior 
to the date of the acceptance of the plat of survey 
by the General Land Office, January 26th, 1903 
(Trans, p. 21). The Register served notice of said 
charges upon the parties claiming title or interest in 
said section and called on them to appear and answer 
said charges and to apply for a hearing thereon 
(Trans, p. 24). On August 4th, 1925, the appellee 
filed with the Secretary of the Interior a plea in bar 
to the jurisdiction of the Secretary to order said hear¬ 
ing on the ground that the Department was without 
jurisdiction to consider the case at this time. This 
plea in bar was denied by the Secretary of the Interior 
on August 17th, 1925, who directed that the hearing 
ordered on May 8th, 1925, should proceed. 

Thereupon on October 9th, 1925, the appellee filed 
its bill in the Supreme Court of the District of Co¬ 
lumbia against the appellant, the Secretary of the 
Interior, for a permanent injunction restraining the 
appellant from continuing the proceedings directed 
by the order aforesaid. A motion was filed at the 
same time requiring the appellant to show cause why 
an injunction 'pendente lite should not issue. 

Appellant answered thereafter and the show cause 
order was argued before Chief Justice McCoy of the 
Supreme Court, who filed his opinion November 23, 
1925, denying the motion for the injunction pendente 
lite. This opinion reviewed at length the history of 
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this section 36 and the claims of the appellee thereto 
(Trans, pp. 50-59). 

The case thereafter came to a hearing on the merits 
before Acting Associate Justice James F. Smith, who 
filed his opinion on July 28th, 1926, in favor, of the 
appellee and enjoined the appellant from proceeding 
with the hearing in question (Trans, pp. 95-113). 

This appeal is prosecuted from the decree in favor 
of the appellee entered in accordance with the afore¬ 
said opinion. 


ASSIGNMENTS OF ERROR 


The assignments of error upon which the appellant 
relies are as follows: 

I 

I. That the supreme court erred in making the 
conclusion of fact set forth in Paragraph I of the 
final decree herein, reading as follows: 

‘'The Secretary of the Interior had supervisory 

j 

power to hold the hearing of June 8, 1921, and 
had jurisdiction to determine the character of 
section 36 as known on January 26, 1903, with¬ 
out a previous trial in the United States land 
office at Visalia, California, or appeals from de¬ 
cisions made by officers of the local land office 
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at Visalia, California, and the Commissioner of 
the General Land Office/' 

That said conclusion is contrary to the evidence 
in the case and the law applicable thereto. 

II. That the supreme court erred in making the 
conclusion of fact set forth in Paragraph II of the 
final decree herein, reading as follows: 

‘That the Secretary of the Interior granted 
a hearing for the purpose of determining the is¬ 
sues raised by the adverse proceedings and gave 
notice to all the parties in interest of such hear- 
mg." 

That said conclusion is contrarv to the evidence in 
the case and the law applicable thereto. 

III. That the supreme court erred in making the 
conclusion of fact set forth in Paragraph III of the 
final decree herein, reading as follows: 

“At the hearing on June 8, 1921, the Secretary 
of the Interior had before him evidence which 
he had a right to consider and which supported 
his dismissal of the adverse proceedings referred 
to." 

That said conclusion is contrarv to the evidence in 
the case and the law applicable thereto. 

IV. That the supreme court erred in making the 
conclusion of fact set forth in Paragraph IV of the 
final decree herein, reading as follows: 

“The order of dismissal which was reduced to 
writing at his direction w’as a judicial determina¬ 
tion of the non-mineral character of the land as 
known on January 26, 1903." 
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That said conclusion is contrary to the evidence in 
the case and the law applicable thereto. 

V. That the supreme court erred in making the 
conclusion of fact set forth in Paragraph V of the 
final decree herein, reading as follows: 

'The order of dismissal reduced to writing as 
aforesaid was a judgment on the merits and its 
correctness can not be questioned in collateral 
proceedings except for fraud.’’ 

That said conclusion is contrary to the evidence in 
the case and the law applicable thereto. 

VI. That the supreme court erred in making the 
conclusion of fact set forth in Paragraph VI of the 
final decree herein, reading as follows: 

"The present Secretary of the Interior, the de¬ 
fendant herein, is without jurisdiction to proceed 
with adverse proceedings to determine the char¬ 
acter of said land, and has no jurisdiction over 
said land.” 

That said conclusion is contrary to the evidence in 
the case and the law applicable thereto. 

VII. That the supreme court erred in making the 
conclusion of fact set forth in Paragraph VILof the 
final decree herein, reading as follows: 

"The order of the defendant dated May 8, 
1925, purporting to reverse, vacate, and set aside 
the action of the former Secretary of the Interior 
in dismissing the adverse proceedings instituted 
against said land by letter dated January 14, 
1914, as amended, and directing a hearing on the 
charges specified in said order, is without juris¬ 
diction and said hearing would constitute a cloud 
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upon plaintiff's title to the portions of said sec¬ 
tion 36 described in the complaint and will, un¬ 
less restrained, cause plaintiff damage, for which 
plaintiff has no adequate remedy at law." 

That said conclusion is contrary to the evidence in 
the case and the law applicable thereto. 

VIII. That the court was in error in enjoining 
this defendant, as Secretary of the Interior, from 
further prosecuting the adverse proceedings hereto¬ 
fore and on May 8th, 1925, directed by him with re¬ 
gard to the title to the west half and the west half 
of the east half and lots five (5), six (6), seven (7), 
eight (8), eleven (11), and twelve (12) of section 
thirty-six (36), township thirty (30) south, range 
twenty-three east. Mount Diablo base and meridian, 
Kem County, California, and from ordering any hear¬ 
ing or directing any hearing to proceed in or before 
the United States Land Office at Visalia, California, 
or in or before the General Land Office or before him¬ 
self as Secretary of the Interior, regarding the issues 
raised in said adverse proceedings, for the reason 
that said injunction is contrary to the law applicable 
to this case and is an illegal interference with and a 
restraint upon the executive and legislative branches 
of the Government. 
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ARGUMENT 

I. 

Until Title Has Passed From the U. S. the Pub¬ 
lic Lands Are Exclusively Within the Juris¬ 
diction OF THE Department of the Interior. 

j 

It is admitted by both parties that the Department 
of the Interior has jurisdiction over all public land 
questions and that the Secretary of the Interior has 
the final and exclusive decision as to the character of 
public lands. 

Catholic Bishop of Nesqwally v. Gibbon, 158 
U. S. 155; 

Burke v. Southern Pac, R. R, Co,, 234 U. S. 
669; 

U, S. V, Schurz, 102 U. S. 378. 

The State of California and its transferees are en¬ 
titled to claim Section 36 as school lands under the 
Grant of 1853 only in the event that said lands, were 
not known mineral on January 26, 1903, the date of 
the approval of the survey. 

Mining Co, v. Consolidated Mining Co., 102 
U. S. 167; 

Mullan V, U. S,, 118 U. S. 271. 
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The determination of the mineral or non-mineral 
character of said Section in 1903 can be made only 
by the Department of the Interior, and until such 
decision has been finally made, this Department, rep¬ 
resenting the Federal Government, has not parted 
with jurisdiction over the lands as part of the public 
domain. Until the matter is closed by final action, 

the proceedings of an officer of the Department are 
as much open to review or reversal by himself or his 

successor as are the interlocutory decrees of a court 
open to review upon the final hearing. 

New Orleans v, Paine, 147 U. S. 261; 

Mich, Land and Lumber Co, v. Rust, 168 U. S. 

589. 

It has been the long established practice of the De¬ 
partment of the Interior to proceed in accordance 
with this principle, and so long as legal title remains 
in the Government the lands are considered public 
and under the jurisdiction of the Interior Depart¬ 
ment. The Secretary of the Interior has repeatedly 
exercised power and authority to review and reverse, 
upon the same record, the decisions of a preceding 
Secretary. 

Parcher v, Gillen, 26 L. D. 34; 

Cagle v. Mendenhall, 26 L. D. 177; 

Harkrader et al, v, Goldstein, 31 L. D. 87; 

Brooks V, McBride, 35 L. D. 441. 
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II. 

I 

Secretary Fall’s Order of Dismissal Was Not a 
Determination of the Non-mineral Character 
OF THE Land as of January 26th, 1903. 

I 

Appellant is entitled to a reversal of the decree in 
this case for the reason that the judgment of the 
Supreme Court was based upon error in that it found 
as a fact that Secretary Fall granted the hearing 
June 8th, 1921, for the purpose of determining the 
issues raised by the adverse proceedings then pending 
that he had before him evidence which he had a right 
to consider and which supported his dismissal of said 
adverse proceedings, that the order of dismissal was 
a judicial determination of the non-mineral character 
of the land as known on January 26th, 1903, and that 
said order of dismissal was a judgment on the merits. 
These points are covered by assignments of error II, 
III, IV and V and will be discussed together. 

The basic question involved in this case is what did 
Secretary Fall decide by this order of dismissal? The 
notices sent to the Navy Department and the Attor¬ 
ney General by Secretary FalFs administrative assist¬ 
ant, Mr. Safford, recited that the Standard Oil Com¬ 
pany and the Pan American Oil Company had asked 
to be heard orally in the matter of the proposed pro- 
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ceedings by the government to determine whether or 
not said section passed to the State of California 
under its School Grant, that the Secretary had agreed 
to hear these on June 8, 1921, and would be glad to 
have representatives of the departments present if 
they so desired. The notices sent by First Assistant 
Secretary Finney were less specific and simply stated 
that the Secretary had agreed to hear representatives 
of the Standard Oil Company and Pan American Oil 
Company orally on June 8th, with reference to the 
proceedings instituted relative to Section 36 (Trans, 
pp. 89-90). There was nothing in either one of these 
notices which were addressed to the Attorney Gen¬ 
eral's office and to the Secretary of the Navy which 
gave the slightest intimation that Secretary Fall pro¬ 
posed to conduct a hearing upon the merits of the 
issues involved by the proceedings then pending in the 
Land Office. 

On May 26th, 1921, two days before said notices 
of hearing were sent out, Mr. Sutro in behalf of the 
claimants filed a brief with Secretary Fall setting 
forth his argument and authorities. The note of 
transmittal indicates that matters set forth in the 
brief had been discussed by him with Secretary Fall 
on the previous day (Trans, p. 89). An examination 
of this brief demonstrates conclusively, we believe, 
that Mr. Sutro was not asking the Secretary to decide 
as a matter of fact, that the lands in question were 
not known mineral lands in January, 1903, but rather 
to decide that the Department had theretofore adjudi¬ 
cated the non-mineral character of the lands and set¬ 
tled the question, and the issue was a closed question 
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so far as the Department was concerned (Trans, pp. 
79-89). 

It is important to note that in November, 1919, 
the case of Lhiited States v. Southern Pacific (251 U. 
S. 1) was decided. This was an action brought by 
the government to cancel a patent issued in Decem¬ 
ber, 1904, to the Southern Pacific covering certain 
lands in the same township i'■ the Elk Hills area, part 
of which were in fact immediately contiguous to the 
Section 36 here involved. 

The lands in question were sought by the railroad 
as lieu land to replace lands of like area lost in the 
primary grant to the road. The court found that 
the affidavits of the company’s land agent filed with 
the applications for such lieu lands in November, 1903, 
and again in 1904, reciting that the lands had been 
examined by the agents of the company and that none 
of the lands returned in the list were believed to be 
mineral lands, were false; that the company in 1902, 
upon the recommendation of its geologists, had with¬ 
drawn from sale, lands adjacent to those in suit be¬ 
cause they were in or near oil territory; that in 1903 
the company had selected certain adjacent and adjoin¬ 
ing lands to be transferred to its fuel oil company; 
and that in fact, the officials of the company were 
seeking to secure the lands in question believing that 
they were chiefly valuable in their mineral content. 
The court said, after discussing the general geological 
conditions upon the Elk Hills area and the surround¬ 
ing country: 

‘‘Geologists and men of wide experience and 
success in oil mining—all of whom had examined 
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that territory and some of whom had been famil¬ 
iar with it for years—were called as witnesses by 
the Government and gave it as their opinion, 
having regard to the known conditions in 1903 
and 1904, as just outlined, that the lands were 
valuable for oil, in that an ordinarily prudent 
man, understanding the hazards and rewards of 
oil mining and desiring to engage therein for 
profit, would be justified in purchasing the lands 
for such mining and making the expenditures in¬ 
cident to their development, and in that a com¬ 
petent geologist or expert in oil mining, if em¬ 
ployed to advise in the matter, would have ample 
warrant for advising the purchase and expendi¬ 
ture. 

'‘Other geologists and oil operators, called by 
the company, gave it as their opinion that the 
lands were not, under the conditions stated, valu¬ 
able for oil; but as respects the testimony of some 
it is apparent that they were indisposed to re¬ 
gard any lands as within that category until 
they were demonstrated to be certainly such by 
wells actually drilled thereon and producing oil 
in paying quantities after a considerable period 
of pumping. This is a mistaken test, in that it 
takes no account of geological conditions, adjac¬ 
ent discoveries and other external conditions upon 
which prudent and experienced men in the oil 
mining regions are shown to be accustomed to act 
and make large expenditures. And the testimony 
of some of these witnesses is weakened by the 
fact that their prior acts in respect of these 


27 


lands, or others in that vicinity similarly situ¬ 
ated, were not in accord with the opinions which 
they expressed.’’ (pp. 12-13) 

It is thus manifest that when Mr. Sutro applied for 
the oral hearing before the Secretary, both he and the 
Secretary were aw’are that no hearing on the merits 
as to Section 36, could be held without the taking of 
testimony, and in all probability very extensive testi¬ 
mony, upon the structural conditions and geological 
indications not only upon the section in question, but 
upon the general area surrounding the same. This 
was the law of the case established bv the Sunreme 

V ^ 

Court according to the view of Assistant Secretary 
Finney as expressed by him at the oral hearing and 
prior conferences he attended. Since there was no 
provision either in the rules or practice of the Interior 
Department for taking testimony on disputed points 
before the Secretary, it was obvious that no hearing 
on the merits could have been contemplated at the 
oral hearing on June 8th, 1921. 

Mr. Sutro’s entire argument, set forth in his brief 
and his remarks at the hearing, was that it was not 
necessary to go into this question of the surrounding 
geological conditions or to try out the charges then 
pending before the Department because the mineral 
character of this section had alreadv been determined 
and adjudicated, and the title vested in his clients. 
Moreover, this insistence upon a prior determination 
of the non-mineral character of the land has never 
been abandoned by the appellee. It is reiterated in 
the bill of complaint on which this suit rests. 

This was an illogical position for the transferees 
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to take in asking for an oral hearing before Secre¬ 
tary Fall. If in fact the non-mineral character of the 
land had previously been adjudicated by the Depart¬ 
ment, then the title had passed from the United States 
and the Department of the Interior had no further 
jurisdiction and could make no further ruling con¬ 
cerning the same. 

Wyoming v, U. S., 255 U. S. 489. 

On Mr. Sutro’s theory of the situation his hearing 
should have been before the courts and not before the 
Secretary of the Interior, whose Department had no 
further jurisdiction after it had once adjudicated the 
non-mineral character of the land and the title had 
passed from the Government. 

Brown v. Hitchcock, 173 U. S. 473. 

Paragraph IV of the complaint, after setting forth 
a copy of the report of the Special Agent of March 
22, 1904, alleges: 

‘‘Thereupon by order dated April 5th, 1904, 
the Acting Commissioner of the General Land 

Office relieved said Section 36, and said other 
lands, from suspension and determined that said 
Section 36 and said other lands were non-mineral 
lands and plaintiff represents that thereupon the 
title of the State of California to said Section 
Wds finally determined and settled^ (Italics 
ours) (Trans, p. 4) 

In paragraph V of the complaint, after quoting 
rule 2 of the Regulations of the Department of March 
6, 1903, and reciting that no mineral had actually 
been discovered on Section 36 at the date of the ac¬ 
ceptance and filing of the survey, it is alleged: 
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‘That pursuant to the rules and decisions of 
the Department of the Interior the title of the 

t 

State of California and its grantees to said Sec¬ 
tion 36 became vested in the State of California 
as of the date of the acceptance of the survey 
thereof/’ 

The extracts hereinafter set forth from Mr. Sutro’s 
brief show the error of the Supreme Court’s findings 
that Secretary Fall was conducting a hearing upon 
the merits on the adverse charges against this sec¬ 
tion. It certainly cannot be contended that Secretary 
Fall did more than he was asked to do by Mr. Sutro 
as attorney for the transferees. 

Not once did Mr. Sutro ask the Secretary to de¬ 
cide the question raised by the pending charges, of 
whether or not this Section was known mineral land 
in 1903. His entire efforts were devoted to avoid¬ 
ing such an investigation and inquiry and to per¬ 
suading the Secretary that “It would serve no pur¬ 
pose” to proceed with the pending hearing and in¬ 
vestigation on this point before the local land office. 
The result is, as pointed out by Chief Justice McCoy, 
in his opinion denying the injunction pendente lite, 
that this primary question has never been decided 
by the Secretary of the Interior. 

The following extracts taken from Mr. Sutro’s 
brief establish this fact. The italics are ours except 
where othemise indicated. The opening paragraph 
of the brief recites: 

“This is the argument in support of the re¬ 
quest that the Secretary of the Interior decide 
that in view of the previous action of the Depart- 
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ment and of its regulations in force in January, 
1903, the title to said section is vested in the 
State of California or its grantees/' (Trans, p. 
79, Ex. 5) 

The following paragraphs emphasize the same 
points, viz: 

‘‘Section 36 of 30-23 was identified by the sur¬ 
vey, of which the official plat was approved in 
Washington on January 26, 1903. In 1904 there 
was a determination by the Commissioner of the 
General Land Office that the section was non¬ 
mineral." (Trans, p. 79, Ex. 5) 

“This restoration of the land to ‘disposition 
under the agricultural land laws' is necessarily 
a determination of its non-mineral character. 
The order contains, moreover, the specific find¬ 
ing that ‘no mineral has been discovered' in town¬ 
ship 30-23." (Trans, p. 80) 

“In 1919 sixteen years after the survey, fifteen 
years after determination that the land was non¬ 
mineral, ten years after purchase from the State, 
the present owners drilled the property and 
discovered oil. Immense investment has been 
made on it, and now, seven years after these 
proceedings were instituted, of which no notice 
was taken by any one, it is proposed that the 
Government shall assert that the State took no 
title to the land because it was well known to be 
mineral at the date of the survey. It is proposed 
to assert the mineral character of the land in 
1903 not because of the discovery of mineral on 
the section (which was the test under repeated 



regulations and decisions of the Department for 
determining the mineral character of a school 
section in place see infra) but because under 
the rule of the Diamond Coal & Coke case the 
geological structure was such as to establish the 
character of the land as well known mineral 
land/' (Trans, p. 81) 

^'Such a determination was had here. It is said 
that the report on which it was based was super¬ 
ficial. The State of California and its bona fide 
grantees are not responsible for that. The State 
of California could not look behind the order of 
the Department restoring the land to entry as 
non-mineral. The Department's general find¬ 
ing may not avail a homestead entryman, or a 
desert entryman, or an applicant for railroad 
patent or a lieu land section. In each of these 
cases the applicant selector or entryman is re¬ 
quired to prove the non-mineral character of the 
land. A general determination hy the Depart¬ 
ment may aid him but it is not necessarily con¬ 
clusive. But the case is different where a school 
section in place is involved. There the only pro¬ 
ceeding is a determination, ex parte or otherwise 
by the Interior Department to fix the character 

of the land. That is whv this case differs from 

•/ 

the Elk Hills case, the Scrippers' cases, etc. ^And 
it should also be noted that in railroad grants 
the railroad's belief and representations are of 
the essence of the matter.'’ (Trans, p. 82) 

'Tirst— y/e are not asking for a dismissal of 
the proceedings now pending in the Land Office. 
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We are asking the Department to decide that the 
proceedings should be closed on the ground that 
(a) The previous adjudication of the non-mineral 
character of the land, made seventeen years ago, 
upon which the State acted in selling the land 
twelve years ago, determined its character in 
favor of the State and its bona fide grantees, (b) 
At the date of the survey in 1903 the doctrine of 
the Diamond Coal & Coke case decided in 1914 
and of the Elk Hills case was not applicable 
to this section; that as a section in place title 
to this section vested under the prevailing rules 
and decisions of the Department, no mineral 
having been discovered on the section in place; 
that this became and is the rule of property for 
this case.^^ (All except first two lines, Mr. Sutro’s 
italics) (Trans, p. 86) 

“There is no reason why this decision as to the 
title of the State should not be made now with¬ 
out putting the State to the enormous and costly 
burden of proof, such as was in issue in the Elk 
Hills case. In other words, if the absence of 
clear proof of the mineral character of the sec¬ 
tion in 1903 in the shape of discovery of mineral 
was sufficient to characterize the land as non¬ 
mineral under the regulations and repeated de¬ 
cisions of the Department, it will make no dif¬ 
ference that by the application of the principles 
of the Elk Hills case it could be successfully 
shown that the land within the reasoning of that 
decision was believed to be mineral lands.’^ 
(Trans, p. 87) 
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‘^Certainly the equities of this situation entitle 
us to a decision now on the question which in any 
event will ultimately have to be decided by the 
Secretary of the Interior. The issue which we 
now tender can be decided just as well at this 
time as at the end of a protracted hearing, on the 
facts. The fact that the land was tendered when 
its character was unknown in 1916 to the govern- 
m.ent, the long lapse of time since the approval 
of the survey, the determination of the non¬ 
mineral character of the land by the Department, 
the sale by the state of the land in reliance on 
that determination, the many years thereafter 
in which no claim adverse to the State was 
brought to its attention, although an adverse pro¬ 
ceeding w^as ordered and allowed to lie dormant 
for seven years, the fact that without objection 
the purchasers from the State were allowed to 
develop the land, the proceedings slumbering for 
seven years on top of ten years after the sur¬ 
vey—these facts I submit offer equities which 
entitle the State to ask that the Secretary of the 

Inteydor shoidd exercise his clear jurisdiction 

: 

and decide the question presented at this timeJ* 
(Mr. Sutro's Italics) (Trans, p. 87) 

‘'Third—Nor are we asking the Department to 
make a ruling which is at variance with the Elk 
Hills decision. Whatever force the findings of 

t 

fact in that case may have in a case that is free 
of fraud, this case is, in no event, within the 
scope of the Elk Hills decision. The determina¬ 
tion by the Department in 1904 of the land as 
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non-mineral may have been only evidence in 
favor of the railroad in that case, and very slight 
evidence under the peculiar circumstances of the 
case; in our case we submit it was an adjudica¬ 
tion. 

‘‘The court in the Elk Hills case said that the 
Ryan report could not help the railroad because 
‘the agent’s report was made in another connec¬ 
tion,’ and that connection I submit was precisely 
the ex parte determination by the Department 
of the character of the land for cases where such 
ex parte determination is the only determination 
possible.” (Trans, p. 88) 

In other words, Mr. Sutro was urging Secretary 
Fall to prosecute no further the charges in the Land 
Office but to close this contest on the ground that, 

1. The Department had already determined the 
known mineral character, 

2. That title was vested in the State under the 
so-called rule of property, and 

3. That it was inequitable to prosecute this con¬ 
test in view of the various delays and vacillations of 
the Government. 

The foregoing were the considerations which had 
been urged by Mr. Sutro upon Secretary Fall at the 
time the latter sent out the notices of the hearing 
of June 8th, 1921. The notices contain nothing which 
indicates any intention on the part of the Secretary 
to interfere with the orderly procedure prescribed 
by the rules of the Department for the trial of the 
charges pending, or to determine the merits himself 
by any short cuts, nor was he asked by Mr. Sutro, 



35 


either in his brief or in his oral argument to do so. 
We are fortunate in having a stenographic record of 
everything that took place at the hearing itself, which 
is attached to the answer as Exhibit 2 (Trans, pp. 37- 
49). In opening his argument, Mr. Sutro said: 

‘This is an application, Mr. Secretary, to have 
the Department of the Interior exercise its juris¬ 
diction to determine that section 36 in township 
30 south, range 23 east, in Kern County, in Cali¬ 
fornia, is a school section in place, title to which 
is vested in the State, and that the title has 
been so vested since the day of the survey and 
the approval of that survey, which was, if I 
remember correctly, March, 1903, or possibly 
since the filing of the approved plat, which would 
be a month later.” (Trans, p. 37) 

In discussing the Ryan examination of 1904, Mr. 
Sutro said: 

“He (Ryan) made an investigation, and he 
made a report, and his report was that Town¬ 
ship 30 South, Range 23 East, which includes 
this section, was not mineral. The Secretary of 
the Interior thereupon restored that township 
and a great many other lands to agricultural en¬ 
try. And we claim that that was an adjudica¬ 
tion of the character of this land.” (Trans, p. 38) 

“After the Navy had declined that tender the 
land lay dormant, as it had been lying donnant 
for thirteen or fourteen years, until the great 
oil shortage of 1919, when the Standard Oil Com¬ 
pany, which drilled everywhere where a, drill 
could be dropped at that time with any hope of 
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success, drilled this section and discovered oil. 
Now that was fifteen years after the land had 
been classified by the Department. It was nine 
years after the Government had indicated that 
it might assert a claim to the land, and I sub¬ 
mit that on the theory of laches and limitations 
alone it is an inequitable proceeding, and one 
that Government, if there is ever to be any 
security of titles, should not foster.’’ (Trans, p. 
39) 

On page 44 of the transcript, after discussing the 
so-called rule of property, he says: 

“Now so much for this question as to whether 
or not this section, in the absence of discovery 
of mineral, could be considered a mineral sec- 
tion. I think it could not.” 

“The other point upon which we rely is to my 

mind quite conclusive, and that is that in 1904 
this Department classified this section as non¬ 
mineral.” 

Again, on page 46 of the transcript, in discussing 
the importance of definitely settling the titles to land, 
he says: 

“And I submit that in this case, where there 
is no fraud, no possible allegation of fraud, 
where the state five years after the classifica¬ 
tion of this land sold it in good faith to people 
who bought it in good faith, and who held it 
for ten years, and who have now invested some 
millions of dollars in the land, that the time has 
passed when the United States can assert its 
title thereto, and that the United States is 
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I 


estopped by the judgment of this Department 
that this was non-mineral land in 190Jp, and by 
its own regulations which defined it as non¬ 
mineral land in 1903/' 

The trial court is clearly wrong in holding that 
the hearing of the Secretary of June 8th, 1921, 
was a hearing and determination on the . merits. 
The charges which were pending in the land office 
at the time could only be determined in accordance 
with the established procedure of the Department 
and the law laid down by the court. The procedure 
was fixed in the order directing the hearing as 
prescribed in the Department circular of Febru¬ 
ary, 1926, hereinbefore set out, which called for 
an orderly hearing upon due notice given, and the 
opportunity to examine and cross examine witnesses 
under oath on disputed questions. The law applicable 
to the contest had been laid down by the Supreme 
Court in United States v. Southern Pacific {supra) 
wherein it was provided that the test of known min¬ 
eral lands was not the actual production of mineral 
from the specific lands themselves, but rather ‘‘geo¬ 
logical conditions, adjacent discoveries and other ex¬ 
ternal conditions upon which prudent and experienced 
men in the oil mining regions are shown to be ac¬ 
customed to act and make large expenditures." 

The agreed statement of facts recites (Trans, p. 
72): 

“It was the contention of the transferees from 
the state, with which contention Assistant Secre¬ 
tary Finney disagreed at the hearing, that it 
could serve no purpose to take evidence in the 
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local land office to determine the question whether 
or not said section or the lands adjacent thereto 
showed structural and geological conditions in¬ 
dicative in 1903 of the existence of oil on said 
section under conditions justifying development 
therefor, for the reason that said question pre¬ 
sented an immaterial question of fact and said 
question was not argued or discussed at the pro¬ 
ceedings held on June 8th, 1921, or at any con¬ 
ferences prior thereto, between the representa¬ 
tives of the transferees and the Secretary of 
the Interior or the First Assistant Secretary of 
the Interior, except as shown in the brief (Ex¬ 
hibit 5) and in the transcript of proceedings 
(Exhibit 2) attached to answer.'^ 

Being well aware of these facts Mr. Sutro was 
seeking a way to avoid the delay and expense of 
such a hearing or trial on the charges pending. He 
believed that the course of dealing by the Department 
with this section amounted to a prior adjudication 
of the character of the land and this was the burden 
of his argument before Secretary Fall. 

Secretary Fall did not adjudicate or purport to 
adjudicate this case on the merits on the charges then 
pending. His order of dismissal was a decision to 
drop the matter at that point. If he had intended 
to decide the case on the merits, it would have been 
a simple matter for him to have announced a finding 
of fact to that effect, and certainly the able and 
learned counsel, who was representing claimants, 
would have called this matter to his attention had he 
been seeking a decision on the merits. 
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The unavoidable conclusion to be gathered from the 
study of Mr. Sutro’s brief filed with Secretary Fall 
at the time he was requesting the oral hearing and 
from his argument and the proceedings had at said 
hearing, is that Secretary Fall did not decide, nor 
w’as he asked to decide, the known mineral character 
of this land in 1903, and that Chief Justice McCov 
was correct in his opinion rendered at the time he 
denied the application for the temporary injunction 
when he said, referring to Mr. Sutro's argument be¬ 
fore Secretary Fall: 

t 

'Tt would make this opinion too long to quote 
all the argument of counsel. It is enough to 
say that his argument before the Secretary of 
the Interior was substantially what it is here, 
and therefore the inference which the court draws 
from the foregoing colloquy is that the Secretary 
ruled as a matter of law that title to the lands 
in question was finally determined to be in the 
State of California in January, 1903, when the 
plat of the survey was approved or in April, 
1904, when the lands were relieved from sus¬ 
pension. The Secretary did not determine that 
the lands were not known in 1903 to be mineral. 
He said in substance that it was not worth-while 
to waste time to inquire as to that, for even 
though the evidence taken on the contest might 
show that the lands were known to be mineral 
still he could not find so, as the inquiry as to 
that had been precluded by the department. If 
the action of Secretary Fall was final, then there 
never has been and never will be a determination 
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of the contest directed by the department in 
1914, notwithstanding that since 1900 the de¬ 
partment has from time to time shown that it 
considered the question to be an open one/' 
(Trans, p. 58) 
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III. 

Section 36 Could Not be Alienated From the 

t 

Government Except by an Adjudication of Its 
Non-Mineral Character by the Interior De¬ 
partment. 

The injunction granted by the Supreme Court in 
this case must be vacated and the judgment reversed 
unless it appears that the title to Section .36 has 
actually passed from the United States. Until the 
government is absolutely divested of this legal title 
the Interior Department has complete jurisdiction 
over this section and may prosecute the charges now 
pending against this section. The title to a so-called 
school section remains in the United States until the 
Interior Department has determined that the same 
was not known mineral at the time of the approval 
of the survey. The only proceeding by which the 
federal government could be divested of this title was 
such a determination. 

We have seen that Secretary Fall on the hearing 
of June 8, 1921, did not decide the non-mineral char¬ 
acter of this land as of the date of the approval of 
the survey. There were specific charges pending in 
the Department against this section to determine 
which, on the merits, required the taking of extensive 
testimony under the law laid down in the case of 
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United States v. Southern Pacific (siipra). There was 
no provision either in the rules or practice of the De¬ 
partment whereby Secretan- Fall could take such tes¬ 
timony (Trans, p. 73), and furthermore Mr. Sutro 
was urging him that it was not necessary to go into 
this controversy because the Department had there¬ 
tofore adjudicated this question. 

This brings us to the consideration of whether the 
Secretary could divest the United States of title to 
this land by ruling that there had been a determina¬ 
tion of this question unless such a determination had 
actually been made. We do not believe that the Sec¬ 
retary had any such power. He was authorized under 
the law to determine the character of the land and 
had already filed charges and commenced proceedings 
looking towards the adjudication of this question. It 
was not within the powers of the Secretary of the 
Interior by any ruling or order, other than an actual 
determination of the mineral character of the land, to 
divest the United States of its title. 

The order of dismissal of Secretary Fall could not 
possibly have any effect upon the rights of the par¬ 
ties herein. The onlv decision which could have af- 
fected these rights was an adjudication on the merits 
of the charges then pending against this section. The 
case was not before him for consideration upon the 
merits. If the mineral character had actually been 
determined by the Department beforehand, then the 
title was out of the government and the Interior De¬ 
partment had no jurisdiction to hold hearings thereon 
or to make rulings. The jurisdiction of the Depart¬ 
ment to determine this question is exhausted when 
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once properly exercised. On the other hand if, in fact, 
there had been no prior determination by the Depart¬ 
ment of this question, Secretary Fall’s ruling that 
there had been such a determination could not pos¬ 
sibly make it so nor could it alienate the title of the 
federal government. Louisiana v. Garfield, 211 U. S. 
10. Unless the title has actually passed from the Unit¬ 
ed States the Department of the Interior still has juris¬ 
diction. Even a course of dealing on the part of the 
government and the Land Department for fifty yeai's 
on the theory that title had passed to the state will not 
estop the government from correcting the mistake and 
reasserting its claim. Lee Wilson & Co. v. United 
States, 245 U. S. 24. The order of dismissal could 
neither add to nor dimish the rights of the parties. It 
left the matter just where it stood before the hearing 
began. 

In coming into court with this bill of complaint 
appellee is entering the forum it should have entered 
in June 1921, instead of appearing before Secretary 
Fall for the oral hearing. Furthermore, as previously 
indicated, appellee is setting up in the complaint the 
identical defenses that were urged before Secretary 
Fall in June 1921. Paragraph IV of the complaint 
alleges that the order of 1904 relieving Section 86 
and the other lands from suspension was a determina¬ 
tion that the said lands were non-mineral and that 
the title of California to said section was thereby 
finally determined and settled. Paragraph V alleges 
that under the operation of the Rules and Regulations 
of the Department of March 6th, 1903, and because no 
mineral had actually been discovered on the lands 
at that time, the title became vested in the State of 
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California. Paragraph VIII of the complaint sets 
forth the equitable defenses and Paragraph X alleges 
that Secretary Fall's decision at the oral hearing on 
June 8, 1921, was a final adjudication and judgment 
of this question. 

We have shown that the order of dismissal of June, 
1921, was not, and could not have been a decision on 
the merits. The matter is therefore an open question 
still before the Interior Department which Secretary 
Work is entitled to determine under the specific charges 
now filed against this section unless it can be shown 
that the defenses set forth in Paragraphs IV, V and 
VIII of the complaint amounted to an adjudication by 
the Department of the Interior establishing the non¬ 
mineral character of this section. It is for this court to 
decide whether or not the prosecution of the pending 
charges by the Department threatens to create a cloud 
upon any title belonging to the appellee. To dispose 
of this issue we now propose to examine these claims 
in order. 
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IV. 

The Order of 1904 Relieving Certain Lands From 
Suspension Was Not an Adjudication of Their 
Non-Mineral Character. 

1 

By telegram of February 28th, 1900, to the Register 
and Receiver at Visalia, California, the Land Com¬ 
missioner suspended from disposition until further 
orders, some forty-six townships aggregating in ex¬ 
cess of 1650 square miles. Township 30 South, Range 
23 East, in which the lands here involved were lo¬ 
cated, was included in this order (Trans, p. 11). This 
telegram was followed on July 19th, 1900, by a letter 
from the Land Commissioner to the Register and Re¬ 
ceiver advising: ''Suspension from disposition of cer¬ 
tain townships by telegrams of February 26th and 
28th last, will be continued for a reasonable time 
pending inquiry as to the true character of the lands 
which is now in progress. These suspensions do not 
include mineral lands'' (Italics ours) (Trans, p. 11) 
It is manifest that the suspension here ordered was 
not absolute, but simply a suspension from agricul¬ 
tural entry. The lands were still open to entry and 
proof under the mining laws. In fact, as explained 
by Mr. Sutro in his brief and argument before Secre¬ 
tary Fall, this withdrawal was made on the petition 
of some 800 miners who charged that a great deal of 
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mineral land in California was being acquired by 
agricultural entries and that they were being de¬ 
prived of the opportunity of filing mineral entries 
(Trans. 37-8). 

The southern portion of Township 30 South, Range 
23 East, which included the Section 36 here involved, 
was surveved in 1901 and 1902, and the survev ac- 

^ '4/ 

cepted January 26th, 1903. The surveyor returned 
Section 36 as mineral in character and in the absence 
of any further proof on this subject, this return was 
priyna facie evidence of the fact and fixed the char¬ 
acter of the land accordingly. Any claimant or entry- 
man alleging to the contrary would have the burden 
of proof. 

Tulare Oil Co. v. S. P., 29 L. D. 269. 

Barden v. N. P., 154 U. S. 288,320. 

On March 7th, 1903, the State of California filed Appli¬ 
cation No. 792, with the General Land Office for in¬ 
demnity land, in the place of the said Section 36 on the 
ground that the latter was mineral land. This appli¬ 
cation was on file with the Department until Novem¬ 
ber 20, 1905, when the state applied to amend the 
same by the substitution of new base lands (Trans, 
p. 49, Ex. 3). The state of California therefore dur¬ 
ing this period recognized and acknowledged the min¬ 
eral character of Section 36. It had presumably 
satisfied itself that this section did not fall within the 
terms of its grant and had selected other lands in lieu 
thereof. 

Rice V. California, 24 L. D. 14. 

So long as itS' application aforesaid remained on file 
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the State had, in fact, waived any claim whatsoever 
to this land under its school land grant. 

California v, Deseret Water Co,, 243 U. S. 415. 

In 1903 a special agent of the Land Department 
made an examination of the lands covered bv the with- 
drawal order of 1900 and reported those upon which 
he found actual producing wells of commercial quan¬ 
tity. On April 5, 1904, the Acting Commissioner 
of the Land Office wrote a letter to the Register and 
Receiver at Visalia, stating: 

‘‘I am in receipt of the agent's report to the 
effect that certain of the lands so suspended are 
being developed for their deposits of mineral and 
that numerous oil wells have been sunk which 
have proved to be good producers of mineral. 
Other townships and portions of townships, have 
not been developed at all for wells that have been 
sunk have been proved to be barren. The lands 
upon which he states active mineral development 
is in progress will be allowed to continue sus¬ 
pended, but as to the following tracts where no 
mineral has been discovered it is believed that no 
good reason exists for further suspension. Ac¬ 
cordingly the lands hereinafter described are 
hereby relieved from suspension." (Here followed 
list of 16 townships or portions of townships, 
including T. 30 S., R. 23 E.) (Trans, pp. 16-17, 
Ex. F.) 

This order relieving said lands from suspension 
merely opened them again to agricultural as well as 
to mineral entry. Any one filing on said lands would 

j 

have to make his proof as to character just the, same 



after this order as before. It was simply an adminis¬ 
trative act and of no more force or effect as an adjudi¬ 
cation or determination of the mineral character than 
was the approval of the survey in 1908 with the sur¬ 
veyor’s mineral return attached. The order to Ai>:ent 
Ryan directing: the examination in question was dated 
December 10th, 1908. His report g:iving the results of 
his work is dated March 22nd, 1904. It is obvious 
that it was physically impossible for a special agent 
to make other than the most cui’sorv examination of 
the large area covered by the forty-six townshi])s with¬ 
in this period. 

The conclusive proof of the fact that neither the 
report of the Special Agent above referred to nor the 
order of relief from suspension of 1904 amounted to 
an adjudication that these lands were not known 
mineral, is the decisioii by the Supreme Court in the 
case of r}ute(l States i\ SontJ^er)} Pacific, 251 U. S. 
1. In this case the Supreme Court found that some 
eight other sections of land in the same township in 
which the present Section 86 is located, one of said 
sections being immediately adjacent to Section 86, 
were known to be valuable for oil in 1904. This same 
decision disposes of any serious value imputed to the 
examination by Agent Ryan, and his report thereon, 
in the following language (page 14) : 

‘‘The railroad company places some reliance 
on the fact that after the presentation of the or¬ 
iginal selection list and before the substituted 
one was tendered a special agent of the General 
Land Office examined the lands and reported 
them as non-mineral. But there is nothing in 
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this that can help the company. The agent’s 
report was made in another connection and was 
not considered by the land officers when they ap¬ 
proved the selection. It did not relieve the com¬ 
pany from showing that the lands selected were 
not mi'.ieral; nor did the company understand 
that it had any such effect. Mr. Eberlein knew 
of the report several months before he and other 
officers of the com pan v became troubled over the 

I 

proposed oil lease and concluded that, if given 
publicity, it would endanger the pending selec¬ 
tion. Besides, if the report could be considered 
here, it would be without any real evidential 
value, for it appears from testimony given Dy 
the agent at the hearing that he was not a geolo¬ 
gist or familiar with oil mining and that his 
examination of the lands was at best only super¬ 
ficial.” 
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V. 

The Promulgation of the Regulations of March 
6th, 1903, BY THE Interior Department Was 
Not a Determination of the Non-Mineral 
Character of the Land in Question. 


The appellee pleads in Paragra})h V of the com¬ 
plaint that on March 6th, 1903, being thirty-eight 
days after the approval of the survey of the section 
in question, the Department of the Interior put into 
effect certain rules and regulations ])roviding that a 
state would not he v)e}’mitted to make selection in lieu 
of land within a school section alleged to be mineral 


in character, unless there was mineral actuallv ciis- 

• • 

covered or exi)()sed upon the base land. The para- 
gra])h further alleges that since no mineral had been 
discovered on this land prior to 1919, nor was there 
any mineral development in the townshi]) prior to 
1911, the aforesaid rule and regulation became a rule 
of property and vested title in the State of California 
as of the date of the acceptance of the survey thereof. 

On IMarch 7th, 1904, the State of California filed 
its Application No. 792 with the Register and Re¬ 
ceiver of the Visalia I.ard Office for indemmitv land 
in lieu of said Section 36 on the ground that the lattei* 
was m.ineral in character. This application was ac¬ 
cented and nending in the De'oartment until Novem- 
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ber 20th, 1905, when the state made application to 
amend the same by substitution of other base lands 
(Trans, pp. 49-50, Ex. 3). The unquestionable effect 
of this procedure on the part of the state was to estop 
it and its grantees from claiming any rights based on 
the non-mineral character of the land. The state did 
in fact, for this period, waive any claim to the land 
in question, because it was setting up affirmatively 
the mineral character of the same. Under the Act of 
Congress this constituted a waiver. 

Sec. 2275 Rev. Stat. of the United States, as amend¬ 
ed in 1891 (26 Stat. 796) provides in part: 

* And other lands of equal acreage 
are also hereby appropriated and granted, and 
may be selected by said State or Territory where 
sections sixteen or thirty-six are mineral ■ land, 
or are included within any Indian, military, or 
other reservation, or are otherwise disposed of 
by the United States: Provided, where any State 
is entitled to said sections sixteen and thirty-six, 
or where said sections are reserved to any Terri¬ 
tory, notwithstanding the same may be mineral 
land or embraced within a military, Indian, or 
other reservation, the selection of such lands in 
lieu thereof bv said State or Territory shall be 
a waiver of its right to said sections. * * 

This section has been construed by the Land De¬ 
partment and by the Supreme Court of the United 
States as meaning that the state does waive its right 
to a school section when it applies for other lands in 
lieu thereof. 

California v. Deseret Water Co.^ 243 U. S. 415; 
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Gregg v. Colorado, 15 L. D. 151 (1892); 

Rice i\ California, 24 L. D. 14 (1897); 

State of California, 28 L. D. 57. 

The Department regulations of 1903 were in effect 
rules of evidence prescribing the kind of proof which 
the Department proposed to require in suppoi't of an 
application by a state to exchange base school lands. 

Appellee argued, both before Secretary I^all, and 
in this case, that since the state under these rules 
would not have been permitted to exchange Section 
36 for lieu lands, it must follow that the state was 
entitled to retain this section under the school grant. 
Put in another form, it says that if the Rules of 1903 
had been applied to the state's application to exchange 
this land, it would have resulted in a denial of the ap- 
})lication, and the denial of the application would have 
been a determination of the non-mineral character of 
the land. 

The answer to this argument is that in fact the 
rule never was applied to this application, nor was 
this application ever denied by the Interior Depart¬ 
ment. The State of California by selecting other 
lands in lieu of Section 36 had, under Section 2275 of 
the Revised Statutes above quoted, voluntarily waived 
any claim to this land, during the period that such 
application was on file with the Department. 

It is also important to note that the so-called Rules 
of 1903, in so far as they purported to prescribe that 
land would not be considered mineral in character 
by the Interior Department unless there was mineral 
actually exposed or discovered upon the precise lands 



in question, were by no means uniformly followed by 
the Department. 

In Kern Oil Company v. Clotfelter, 30 L. D. 583 
(May 8, 1901), Clotfelter had selected lands in the 
Visalia Land District in lieu of lands in the Forest 
Reserve and filed the necessary affidavits and proof. 
Kern Oil Company had protested on the ground that 
the lands were mineral. The Acting Secretary of the 
Interior instructed the Commissioner of the General 
Land Office to hold a hearing and directed that evi¬ 
dence bearing on the character of the selected lands 
will not be restricted to the discovery or development 
of mineral therein and to their geological formation, 
but might extend to the discovery and development of 
mineral in adjacent lands and to their geological 
formation. 

This case was again before the Department and 
the instructions approved on October 28th, 1904. Re¬ 
ported in 33 L. D. 291. 

The matter of the character of evidence to be con¬ 
sidered in passing upon alleged coal lands was con¬ 
sidered at length by Secretary Hitchcock in his opin¬ 
ion of October 26th, 1905. 34 L. D. 194. The Secre¬ 
tary here reviewed at length the various decisions of 
the courts and of the Land Department and found 
that nowhere has outside geological evidence been held 
inadmissible, and ruled that reliance must frequently 
be had upon such evidence as guides the geologist and 
the coal expert. 

It is evident from the foregoing that the so-called 
Rules of 1903, were not uniformly adhered to and 
they were virtually abrogated by Secretary Hitchock’s 
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decision above quoted in October, 1905. In any event, 
the Diamond Coal Case, 233 U. S. 236 (1914), a::d 
the Southern Pacific Case, 251 U. S. 1 (1919), had 
firmly fixed the principle that the mineral character 
of land must be determined by a consideration of the 
geological indicia and structural conditions upon the 
surrounding area as well as the lands in question, 
when the hearing before Secretary’ Fall was had in 
June, 1921. 

The trial couil’s finding that Secretary Fall had held 
a hearing and rendered a decision on the merits on 
the charges then pending against Section 36 cannot be 
supported by the so-called “rule of property'’ argument 
unless this court is prepared to announce that the ex¬ 
istence of a rule of evidence is the equivalent of an 
adjudication, and to so announce in the face of the fact 
that the rule of evidence was not uniformlv followed 

4 / 

nor was it ever applied by any official of the govern¬ 
ment in the consideration of the charges pending. 

It must be admitted that the rule in question had 
been cancelled and abrogated by the decisions of the 
Supreme Court of the United States many years be¬ 
fore this question came before Secretary Fall. Upon 
what possible ground could it be contended that the ex¬ 
istence of a rule of evidence, long since cancelled and 
annulled, can be invoked to take the place of a positive 
duty imposed upon the Department of the Interior, to- 
wit, the determination of the known character of this 
land in January, 1903? This claim falls of its own 
statement. 
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VI. 

i 

The Equities in This Case Are Adverse to the 

Claim of Appellee. 

Counsel for claimants in the hearing before Secre¬ 
tary Fall, and in his brief, referred at length to the 
“many and compelling equities’" in claimant’s favor. 
A careful examination into the history of this section 
demonstrates that appellee can show no equities as 
against the government. On the other hand the claim 
of the government to this land, and particularly the 
position that the mineral character of the same had 
never been determined by the Interior Department, 
has been consistently maintained from the beginning, 
and long prior to the initiation of any claim in behalf 
of private individuals thereto. Any rights set up by 
the appellee or its predecessors in title, have been ac¬ 
quired with full knowledge of the fact that they were 
dealing with lands in which the government still 
claimed an interest a^id had consistently asserted that 
it had not vet determined the mineral character 
thereof. 

No rights adverse to the government could possibly 
have been initiated by the attempts of the State of 
California in 1901 to sell this land to Alice J. Miller, 
to tax the same in 1901, to foreclose any purported 
lien for such taxes, nor by the attempt of Hay and 
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Buffington in August, 1908, to redeem said land from 
such alleged taxes. The state could not possibly claim 
any interest in this section prior to January 26, 1903, 
when the survey was accepted and approved. 

Hay and Buffington also undertook to buy this section 
from the state (Trans, pp. 18-19, Ex. I and J). Their 
applications to the State Surveyor General were dated 
August 24th, 1908, and were probably filed a few 
days later, although the exact date of the filing does 
not appear. Under the provisions of the California 
Statute, extracts from which are printed upon the ap¬ 
plications themselves, all applications had to be re¬ 
tained in the office of the Surveyor General ninetv 
days before approval. There is nothing in the record 
to show when such approval was had except that the 
State of California issued its purported certificate of 
purchase upon said applications on January 5, 1909, 
and thereafter the applicants paid the purchase price 
to the state for said land (Par. VIII, Complaint. 
Trans, p 56). 

However, on September 14th, 1908, Section 36, to¬ 
gether with other lands located in Kern and San Luis 
Obispo Counties, was ordered temporarily withdrawn 
from agricultural entry pending examination and 
classification by the United States Geological Survey 
(Trans, p. 91, Ex. 12). This order was part of the 
official public records on file in the United States Land 
Office at Visalia, California, and in the records of the 
Department of the Interior at Washington, D. C. It 
follows that practically four months before the issu¬ 
ance of certificates of purchase to Hay and Buffing¬ 
ton, and any payments by them thereon, the lands 
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in question were withdrawn from entry pending clas¬ 
sification by the Geological Survey. These purported 
purchasers are charged with knowledge of the gov¬ 
ernment's adverse attitude towards these lands and 
of the position which the Interior Department has 
consistently maintained to the effect that the mineral 
character of Section 36 had never been adjudicated 
by the Department. On June 4th, 1909, the Director 
of the Geological Survey classified all of the township 
within which Section 36 is located as oil lands (Trans, 
p. 92, Ex. 13). Three days later the Secretary of the 
Interior continued the withdrawal of this section, to¬ 
gether with other lands, pending consideration of leg¬ 
islation on the question (Trans, p. 92, Ex. 14). 

On September 27th, in the same year, thei Acting 
Secretary placed this section, together with other 
lands, in Petroleum Withdrawal No. 5. The order 
recited: 

‘Tn aid of proposed legislation affecting the 
use and disposition of petroleum deposits on the 
public domain all public lands in the accompany¬ 
ing lists are hereby temporarily withdrawn from 
all forms of location, settlement, selection, filing, 
entry or disposal under the mineral or non-min¬ 
eral public land laws." (Trans, p. 93, Ex. 15) 
The foregoing orders were all part of the official 
public records on file in the United States Land Office 
at Visalia, and in the records of the Department of 
the Interior at Washington, D. C. (Trans, p. 93, Ex. 
15), when on November 29th, 1909, Oscar Sutro pur¬ 
chased from Hay the latter's interest in 480 acres of 
said Section 36. The claim of the government in re- 
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sped to this land, and the attitude of the Department 
that the same had not theretofore been determined to 
be non-mineral is certainly shown by these public 
records, and neither Hay, Buffington, Sutro nor Car¬ 
man, who undertook on August 21st, 1909, to buy 
158 acres of this section from Buffington, can claim 
that they were innocent purchasers without knowl¬ 
edge of the government's adverse claim to this land 
when they spent their money. The records charge 
them with knowledge of the government's claim and 
show that they purchased these lands with their eyes 
open and proceeded at their peril. 

The subsequent history of the section, so far as the 
government’s claim is concerned, is wholly consistent 
with its attitude above noted. On July 1st, 1910, 
the Secretary of the Interior recom.mended to Presi¬ 
dent Taft the withdrawal of certain lands including 
the township withiii which Section 36 is located, for a 
petroleum reserve. This recommendation was ap¬ 
proved by President Taft on July 2nd, 1910, and re¬ 
turned to the Department of the Interior for appro¬ 
priate action (Trans, p. 94, Ex. 16). 

By executive order of President Taft on September 
2, 1912, Naval Petroleum Reserve No. 1 was created 
and Section 36, together with other sections, placed 
therein (Trans, p. 95, Ex. 17). 

On Januarv 14th, 1914, the Commissioner of the 
Genei'al Land Office directed the Register and Re¬ 
ceiver at Visalia to hold a hearing on charges against 
Section 33, reciting: 

‘H. That the land is mineral in character con¬ 
taining valuable deposits of petroleum. 
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'^2. That the land was known to be mineral in 
character at and prior to the date of survey De¬ 
cember 20, 1901/’ (Trans, p. 35, Ex. 1) 

No action was taken upon these charges which re¬ 
mained pending until March 2, 1921, when they were 
amended by the Commissioners to charge that the land 
was known to be mineral in character at and prior to 
the date of the acceptance of the plat of survey on 
January 26, 1903. The Register and Receiver was 
directed to proceed in accordance with the department’s 
circular of February 26, 1916, copy of which lias been 
set forth on pages 8-12 of this brief (Trans, p. 75-8, 
Ex. 1). 

The appellee began its first well on this section in 
1918 and struck oil there in January, 1919. 

It is apparent from the foregoing that appellee’s 
position is devoid of any support from the equities. 
It did not purchase the land until after the same had 
been withdrawn from mineral entry pending proposed 
legislation and after it had been classified as oil land 
by the geological survey. Before it undertook any drill¬ 
ing on this section, the land had been definitely and 
permanently withdrawn from all manner of entry and 
included within Naval Reserve No. 1, by executive or¬ 
der of President Taft. In addition thereto, at the time 

I 

appellee began drilling, the contest ordered by the 
Commissioner of the General Land Office on January 
14th, 1914, had been pending and undisposed of four 
years. 

Some point was made by Mr. Sutro in his argument 
and in his brief, and likewise is recited in paragraph 
VII of the complaint, to the effect that on January 
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24, 1908, the Land Office at Visalia had certified to 
the State Surveyor General that there was no claim 

4 / 

shown in the records of his office, adverse to that of 
the State of California to said Section 36. The au¬ 
thority of the Local Land Office to issue such a certi¬ 
ficate, and the significance of the same, has been dis¬ 
posed of by both the Interior De’partment and the Su¬ 
preme Court. 

Secretary Hitchcock on. January 20th, 1902, 31 L. 
D. 212, advised the Commissioner of the General Land 
Office as follows: 

‘‘While it is competent and proper for the local 
officers, in response to legitimate inquiries, to 
give such information as is shown bv the records 
of their office, as for instance, whether a given 
Section 16 has been returned as mineral or non¬ 
mineral, or whether any portion thereof is or is 
not included in a homestead oi* other entry, it is 
not couipeteut or proper that these officers should 
also undertake to state in a manner which may 
be erroneously accented as a certification or 
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authorized statement that the section has or has 
not passed to the state.’’ 

In Cosmos Co. r. Greu; Eagle Co., 190 U. S. 301, 
the Local Land Office had given a similar certificate 
which certificate was alleged to be a decision that the 
selector of lieu lands had complied with all the pro¬ 
visions of the statute so as to acquire a complete equit¬ 
able title. The court says on page 313: 

“They (the local land officers) entered that 
selection upon the official records of the land 
office and they certified that it was free from 
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conflict, and that there was no adverse filing, 
entry or claim thereto, but it cannot be ; said that 
they decided that the selector had complied with 
the ])rovisions of the statute or that he had done 
all that he ought to have done in order to acquire 
his alleged complete, equitable title. 

‘'Their certificate that the land was free fi’om 
confiiet was simply a certificate as to what ap¬ 
peared on the books of the local office, i and the 
same may be said of the statement that there 
v'as n<' adverse filing, en* *'y oi* claim thereto upon 
such books.'’ 


In ihe fii'al analysis of this case the most that can 
be said for the claims of appellee to Section 36 is that 
it is attempting to create a title on grounds of estop- 
])el or based upon the so-called equities. This was 
the dominant note in Idr. Siitro’s brief and argument 
before Secretary Fall and is again advanced in the 
bill of com])laint herein. But these considerations 
are of no avail unless and until it is shown that 
title has actually passed from the government. The 
governme:'-t cannot be divested of title until there has 
been an adjudication by the Interior Department that 
this section was not known mineral on January 26, 
1903. No such adjudication has ever been had. A 


similar situation was before the Supreme Court in 
the case of Lee Wilson & Co. v. United States, 245 
U. S. 24. Here the original survey had erroneously 
shown the existence of a lake within a certain town¬ 
ship when in fact there was none. The position of 
the alleged lake was shown by mieander lines upon 
the survey and a patent was issued by the govern- 
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ment to the State of Arkansas describing the entire 
township. Approximately fifty years later the gov¬ 
ernment investigated this situation and discovered 
the error. The area embraced within the meander 
lines was surveyed and throwm open to the public 
whereupon this contest arose betw^een the United 
States and the grantees from the state w’ho claimed a 
portion of the land under alleged riparian rights. 
The court held against the claim of riparian rights 
and said (p. 32): 

‘'Finally, the suggestion that as the defendant 
holding under the State acquired its rights before 
the mistake was discovered in reliance upon the 
actions and representations of the officers of the 
United States as to the existence of riparian 
rights in accordance with the state law as the 
result of the meander line, the United States 
should not be permitted to correct the mistake 
committed as to the meander line and thus pro¬ 
tect its title, but in a different form restates the 
argument which w’e have already disposed of. 
Besides, if for the sake of argument we assume 
the existence of the equitable considerations in¬ 
sisted upon, it is manifest that the prayer for 
their enforcement is in the nature of things 
beyond the sphere of judicial authority however 
much relief on the subject may be appropriately 
sought from the legislative department of the 
government.’^ 
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VII. 

: 

This Suit Is One Against the United States 


This case should be dismissed because it is in reality 
a suit against the United States which has not con¬ 
sented to be sued. 

Since the title to this section has never been alien¬ 
ated from the Government, the United States is a neces¬ 
sary party in this suit. The defendant is sued in his 
ofFicial capacitv as Secretarv of the Interior to re- 
strain him from continuing with the discharge of one 
of the duties imposed by law upon him alone, to-wit, 
the determ.ination of the m.ineral or non-mineral char¬ 


acter of a section claimed under a school grant. He 
has no personal or i^: dividual interest in the matter 

jk. 

but has asserted title to the lands in question in the 
nam.e of the United States being authorized so to do by 
a joint resolution of Congress. This action is brought 
to remove such claims as an alleged cloud upon the 
plaintiff’s title. This suit can not be maintained in 
the absence of the United States, its title can riot be 


taken a wav or impaired 


''behind its back,” nor can it 


be sued without its consent. 

Loidsiana v. Garfield, 211 U. S. 70; 


Oregon v. Hitchcock, 202 U. S. 60; 


Naganab v. Hitchcock, 202 U. S. 473; 
Neiv Mexico v. Lane, 243 U. S. 52. 
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The question whether the United States is a party 
to a controversy is not determined by the mere nom¬ 
inal party on the record but by the effect of the judg¬ 
ment or decree which can be entered. 

Mvmesota v. Hitchcock, 185 U. S. 373, 387; 

Louisia)m i\ McAdoo, 234 U. S. 627, 629; 

Ex Parte State of New York, 256 U. S. 490, 
500. 
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VIIL 

If Secretary Fall Undertook a Decision On the 
Merits It Was a Void Act. 


The record shows that Assistant Secretary Finney 
took the position that the Navy having asked for a 
hearing as to the mineral character of the land’ at the 
date of the survey it was required under the rules 
of the Department, and the decision of the Supreme 
Court, that the geological indications, discoveries, and 
developments upon adjacent lands be taken into con¬ 
sideration to determine this question. The only way 
in which testimonv could be taken on such ah issue 
was before the local land office, as there is no pro¬ 
vision either in the rules or the practice for taking 
testimonv before the Secretarv. Therefore, if Sec- 
retary Fall undertook to decide the case on the merits 
without giving the Government a chance to present 
its evidence or to be heard on its contention, he was 
exceeding and transcending his powers, and any order 
or ruling made by him under these conditions is abso¬ 
lutely void. It has been repeatedly determined that 
notice and an opportunity to be heard before being 
concluded by a judgment is inherent in the conception 
of due process of law and cannot constitutionally be 
dispensed with. 

McDonald v\ Mahee, 243 U. S. 90. 
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A judgment without adequate notice to or service 
upon the defendant is wholly void. A defendant 
must be accorded an opportunity to present his de¬ 
fense according to the established mode governing the 
class to which his case belongs, and the court may not 
transcend in the extent or character of its judgment 
the law which is applicable to it. 

Simon v. Southern Railway, 236 U. S. 115; 

Webster v. Reid, 11 Howard 437. 

Jurisdiction is held to be the right to hear and de¬ 
termine; not to determine without hearing. Where 
there can be no hearing or opportunity of being heard, 
there can be no exercise of jurisdiction, and where 
the cou]l transcends the limits of its authoritv, its 
judgment is absolutely void. 

ir^^c/sor i\ McVeigh, 93 U. S. 274. 

The conclusion is unescapable that the trial court 
erred in holding that the order of dismissal of Secre¬ 
tary Fall was a final judgment exhausting the powers 
of the department. This could only be done by a hear¬ 
ing and adjudication on the merits. Such an adjudi¬ 
cation could not be made under a mode of procedure 
which prevented the government from putting in any 
evider.ce on the disputed questions of fact. If he 
intended to make such an adjudication, then he de¬ 
prived the Government of the right to be heard and 
his decision was a void act. Such a ruling could have 
no binding force or effect upon the present Secretary 
of the Interior who would have full authority to re¬ 
view, reverse and vacate the ruling originally made. 

Louisiana v. Garfield, 211 U. S. 70. 
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In conclusion we submit that the following points 
are established in this case: A careful examination of 
the history of this section shows that the Government 
since the year 1900 has regarded the question of the 
mineral character of this land as unsettled and 
ope-' to determination by the Interior Department. 
In 1914 the Supreme Court of the United States in 
The Southern Pacific Case {supra), definitely deter¬ 
mined that other lands in this township, including the 
section immediately adjacent to Section 36,: were 
known mineral in 1904. Charges were immediately 
filed in the Land Office calling for a determination 
of the mir.era! character of this section. Such charges 

were amended and pending and undisposed of when 
Mr. Sutro ap*peared before Secretary Fall in the spring 

of 192] and asked to have the proposed contest dis¬ 
missed because the matter had already been decided 

%/ 

by the Department and the case closed. Secretary 
Fall was not asked to decide the case on the merits but 
to avoid and evade such a decision as it involved a pro¬ 
cedure calling for a useless waste of time and expense. 
Secretary Fall was persuaded by the argument of Mr. 
Sutro that it was not necessary to decide this case 
on the merits and accordingly dismissed the proceed¬ 
ings. He did not and could not adjudicate the merits 
without givii'g the Government a chance to present its 
case and be heard. If Secretary Fall thought the Gov¬ 
ernment was estopped to assert claims to this land by 
reason of previous course of dealings or alleged 
equities asserted by appellee then his decision was ab¬ 
solutely void in point of law because the Government 
title to this land could only be divested by formal de- 



68 


termination by the Department of its non-mineral 
character as of 1903 and such a determination has 
never been had. 

We respectfully submit that Secretary Work is 
wholly within his legal rights in proceeding with the 
hearing which the Supreme Court of the District of 
Columbia has enjoined. The courts should not inter¬ 
fere wdth the discharge by the Secretary of the Interior 
of his sworn duty and this case should be reversed. 

Respectfully submitted, 

W. C. Morrow, 
Special Counsel, 

Peyton Gordon, 
United States Attorneij. 



